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INDIAN  FEDERAL  RECOGNITION 
ADMINISTRATIVE  PROCEDURES  ACT  OF  1995 


THURSDAY,  JULY  13,  1995 

U.S.  Senate, 
Committee  on  Indian  Affairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:29  a.m.  in  room  485, 
Senate  Russell  Building,  Hon.  John  McCain  (chairman  of  the  com- 
mittee) presiding. 

Present:  Senators  McCain,  Thomas,  and  Inouye. 

STATEME>rr  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  Good  morning.  I  want  to  welcome  the  witnesses 
and  others  who  have  traveled  to  attend  this  hearing,  many  of  vou 
from  great  distances  and  at  great  expense.  I'm  sorry  we  had  to 
postpone  this  hearing  at  the  last  minute  in  May. 

Today's  hearing  will  address  S.  479,  a  bill  I  have  sponsored,  to 
revise  how  the  executive  branch  extends,  or  declines  to  extend, 
Federal  recognition  to  an  Indian  tribe.  At  the  outset  I  want  to  offer 
several  observations. 

First,  I  understand  how  controversial  and  how  emotion-filled  the 
issue  of  Federal  recognition  is.  Groups  who  have  been  shut  out 
want  in;  groups  who  are  already  in  fear  that  adding  many  more 
groups  will  dilute  what  it  means  to  be  Federally  recognized. 

In  discussing  this  bill,  we  should  all  remember  that  Federal  rec- 
ognition of  a  tribe  is  simply  this,  recognition  by  one  government 
that  another  one  continues  to  exist.  Federal  reco^ition  does  not 
decide  whether  an  individual  is  or  is  not  an  Indian.  To  be  sure, 
that  recognition  has  immense  consequences  for  individual  Indians, 
but  recognition  or  nonrecognition  does  not  change  the  Indian  iden- 
tity of  an  individual. 

In  all  fairness,  this  discussion  cannot  be  divorced  from  history. 
For  nearly  2  centuries,  from  Maine  to  Florida  to  California  to  Alas- 
ka, our  Nation's  dealings  with  Indian  tribes  were  far  from  honor- 
able. Some  tribes  were  completely  wiped  out — some  by  disease,  oth- 
ers by  massacre.  The  political  and  social  structures  of  many  tribes 
were  completely  destroyed. 

As  bad  as  this  history  is,  I  must  remind  everyone  here  that  no 
legislation  can  resurrect  tribal  governments  after  they  have  been 
destroyed,  even  if  some  of  their  individual  members  have  survived. 
But  if  an  Indian  tribe,  as  a  government,  has  actually  survived  the 
trials  of  history.  Congress  can  improve  the  process  by  which  the  ex- 
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ecutive  branch  extends  Federal  recognition  to  that  government. 
That  is  what  S.  479  proposes  to  do. 

Let  me  also  rebut  the  idea  that  Federal  recognition  has  been  in- 
vented since  the  growth  of  tribal  gaming  after  the  1987  decision  of 
the  U.S.  Supreme  Court  in  Cabazon.  While  Cabazon  may  have 
raised  the  stakes,  nearly  all  the  groups  seeking  recognition  began 
doing  so  long  before  1987. 

For  decades,  the  BIA  recognition  process  has  been  criticized  from 
all  sides.  This  is  the  10th  Congressional  hearing  on  this  matter 
since  1978.  Last  year,  on  July  22,  the  House  Subcommittee  on  Na- 
tive American  Affairs  held  an  excellent  hearing  on  a  bill  similar  to 
S.  479.  I  might  point  out  that  Mr.  Shepard,  who  is  a  former  BIA 
member,  testified  at  that  hearing;  we  have  his  testimony,  and  if 
there  are  any  additions  that  he  wishes  to  make,  we  will  be  more 
than  happy  to  receive  written  testimony.  Our  goal  here  is  to  add 
to,  rather  than  repeat,  last  summer's  hearing.  So  any  allegation 
that  Mr.  Shepard's  views  have  not  been  fiilly  ventilated  is  wrong; 
in  fact,  we  have  had  to  deny  many  witnesses  because  of  the  con- 
straints of  time  and  the  hearing  room,  witnesses  who  have  sought 
to  testify  for  the  first  time,  and  we  are  accepting  their  written  tes- 
timony as  well.  I  want  to  repeat,  this  hearing  is  to  add  to,  rather 
than  repeat,  last  summer's  hearing. 

I  wish  to  point  out  a  clerical  error  in  S.  479  as  introduced.  By 
mistake,  the  bill  includes  Native  Hawaiian  groups  within  the  defi- 
nition of  Indian  groups  who  are  eligible  to  petition  for  Federal  rec- 
ognition. My  friend.  Senator  Inouye,  tells  me  that  because  of 
unique  historical  and  legal  circumstances  that  inform  the  relation- 
ship between  the  United  States  and  the  government  that  rep- 
resented them,  Native  Hawaiians  have  determined  that  they  will 
pursue  the  recognition  of  their  sovereign  status  by  separate  means. 
It  is  a  fact  that  Native  HawEiiians  have  never  been  subject  to  the 
Federal  tribal  recognition  process.  Accordingly,  if  the  Vice  Chair- 
man concurs,  I  will  ask  the  committee  to  amend  the  definition  at 
markup  to  remove  the  reference  to  Native  Hawaiians  in  this  bill. 

Finally,  I  want  to  underline  what  S.  479  is  designed  to  do.  It  di- 
rectly responds  to  two  major  criticisms  of  the  current  BIA  process 
for  recognizing  tribes.  First,  it  virtually  eliminates  any  possibility 
for  delay  by  creating  new  procedures  and  tight  timelines.  Second, 
it  brings  Federal  decisionmaking  authority  out  in  the  open  and  al- 
lows petitioners  to  argue  the  strength  or  weakness  of  the  evidence 
on  the  record  before  an  independent  commission.  Third,  the  bill 
will  sunset  the  entire  process;  petitioners  have  6  years  to  file  and 
the  commission  closes  down  in  12  years.  I  expect  that  enactment 
of  this  bill  would  greatly  reduce  the  pressure  on  Members  of  Con- 
gress to  enact  recognition  bills  on  a  tribe-by-tribe  basis. 

I  want  to  point  out  again  that  one  of  the  fundamental  unfairness 
of  the  present  system  is  that  if  an  Indian  tribe  seeking  Federal  rec- 
ognition can  get  the  sponsorship  of  one  or  a  few  or  a  number  of 
Senators  or  Congressmen,  then  that  is  probably  greatly  enhancing 
to  their  ability  to  do  so.  If  that  tribe  seeking  recognition  cannot, 
then  that  obviously  puts  them  at  a  tremendous  disadvantage. 

What  we  are  trying  to  do  here  is  level  the  playing  field  so  that 
all  tribes  seeking  recognition  would  have  an  equal  opportunity. 


The  bill  would  not  alter  the  existing  standards  published  in  25 
CFR  Part  83  that  are  now  used  to  determine  whether  a  petitioning 
group  can  be  recognized  as  a  tribe.  Having  sat  through  hearings  on 
this  issue  for  the  past  several  years,  I  have  become  more  and  more 
persuaded  that  changing  these  standards  in  any  substantial  way 
would  cause  more  problems  than  it  would  fix.  Instead,  I  think  the 
better  answer  is  to  have  an  impartial  independent  commission  fair- 
ly interpret  the  existing  guidelines  based  on  the  facts  presented  in 
each  case. 

[Text  ofS.  479  follows:] 


104th  congress 
1st  Session 


S.479 


To  provide  for  administrative  procedures  to  extend  Federal  recognition  to 
certain  Indian  groups,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  28  (legislative  day,  February  22),  1995 

Mr.  McCain  introduced  the  following  bill;  which  was  read  twice  and  referred 

to  the  Committee  on  Indian  Affairs 


A  BILL 

To  provide  for  administrative  procedures  to  extend  Federal 
recognition  to  certain  Indian  groups,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This   Act   may  be   cited   as   the    "Indian   Federal 

5  Recognition  Administrative  Procedures  Act  of  1 9  9  5 " . 

6  SEC.  2.  PURPOSES. 

7  The  purposes  of  this  Act  are — 

8  (1)  to  establish  an  administrative  procedure  to 

9  extend  Federal  recognition  to  certain  Indian  groups; 
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1  (2)  to  extend  to  Indian  groups  that  are  deter- 

2  mined  to  be  Indian  tribes  the  protection,  services, 

3  and  benefits  available  from  the  Federal  Government 

4  pursuant  to  the  Federal  trust  responsibility  with  re- 

5  spect  to  Indian  tribes; 

6  (3)  to  extend  to  Indian  groups  that  are  deter- 

7  mined  to  be  Indian  tribes  the  immunities  and  privi- 

8  leges  available  to  other  federally  acknowledged  In- 

9  dian  tribes  by  virtue  of  their  status  as  Indian  tribes 

10  with  a  government- to-govemment  relationship  vdth 

1 1  the  United  States; 

12  (4)  to  ensure  that  when  the  Federal  Govem- 

13  ment  extends  acknowledgment  to  an  Indian  tribe, 

14  the  Federal  Government  does  so  with  a  consistent 

15  legal,  factual,  and  historical  basis; 

16  (5)  to  establish  a  Commission  on  Indian  Ree- 

17  ognition  to  review  and  act  upon  petitions  submitted 

18  by  Indian  groups  that  apply  for  Federal  recognition; 

19  (6)  to  provide  clear  and  consistent  standards  of 

20  administrative  review  of  documented  petitions  for 

21  Federal  acknowledgment; 

22  (7)  to  clarify  evidentiary  standards  and  expedite 

23  the  administrative  review  process  by  providing  ade- 

24  quate  resources  to  process  petitions;  and 
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1  (8)    to    remove    the    Federal    acknowledgment 

2  process    from    the    Bureau    of   Indian   Affairs   and 

3  transfer  the  responsibility  for  the  process  to  an  inde- 

4  pendent  Commission  on  Indian  Recognition. 

5  SEC.  3.  DEFINITIONS. 

6  Unless  the  context  implies  otherwise,  for  the  purposes 

7  of  this  Act  the  following  definitions  shall  apply: 

8  (1)    Acknowledged. — The    term    "acknowl- 

9  edged"  means,  with  respect  to  an  Indian  group,  that 

10  the  Commission  on  Indian  Recognition  has  made  an 

11  acknowledgment,  as  defined  in  paragraph  (2),  for 

12  such  group. 

13  (2)  Acknowledgment. — The  term  "acknowl- 

14  edgment"  means  a  determination  by  the  Commission 

15  on  Indian  Recognition  that  an  Indian  group — 

16  (A)  constitutes  an  Indian  tribe  with  a  gov- 

17  emment-to-govemment    relationship    with    the 

18  United  States;  and 

19  (B)  with  respect  to  which  the  members  are 

20  recognized  as  eligible  for  the  special  programs 

21  and  services  provided  by  the  United  States  to 

22  Indians  because  of  their  status  as  Indians. 

23  (3)  Autonomous. — 

24  (A)    In    general. — The    term    "autono- 

25  mous"  means  the  exercise  of  political  influence 
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1  or  authority  independent  of  the  control  of  any 

2  other  Indian  governing  entity. 

3  (B)  Context  of  term. — ^With  respect  to 

4  a  petitioner,  such  term  shall  be  understood  in 

5  the  context  of  the  history',  geography,  culture, 

6  and  social  organization  of  the  petitioner. 

7  (4)  Bureau. — The  term  "Bureau"  means  the 

8  Bureau  of  Indian  Affairs  of  the  Department. 

9  (5)     Commission. — The    term    "Commission" 

10  means  the  Commission  on  Indian  Recognition  estab- 

1 1  lished  pursuant  to  section  4. 

12  (6)  Community. — 

13  (A)  In  general. — The  term  "community" 

14  means  any  group  of  people,  living  within  a  rea- 

15  sonable  territorial  propinquity,  that  are  able  to 

16  demonstrate  that — 

17  (i)  consistent  interactions  and  signifi- 

18  cant   social  relationships  exist  within   the 

19  membership;  and 

20  (ii)  the  members  of  such  group  are 

21  differentiated  from  and  identified  as  dis- 

22  tinct  from  nonmembers. 

23  (B)  Context  of  term. — Such  term  shall 

24  be  understood  in  the  context  of  the  histoiy,  cul- 

25  ture,  and  social  organization  of  the  group,  tak- 
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1  iiig  into  account  the  geography  of  the  region  in 

2  which  the  group  resides. 

3  (7)  Continuous  or  continuously. — ^With  re- 

4  spect  to  a  period  of  history  of  a  group,  the  term 

5  "continuous"    or    "continuously"    means    extending 

6  from  the  first  sustained  contact  \vith  Euro-Ameri- 

7  cans   tliroughout  the   history  of  the  group  to  the 

8  present  substantially  without  interruption. 

9  (8)    Department. — The   term   "Department" 

10  means  the  Department  of  the  Interior. 

1 1  (9)  Documented  petition. — The  term  "docu- 

12  mented  petition"  means  the  detailed,  factual  expo- 

13  sition  and  arguments,  including  all  documentary  evi- 

14  dence,    necessary  to   demonstrate   that   such   argu- 

15  ments  specifically  address  the  mandatory  criteria  es- 

16  tablished  in  section  5. 

17  (10)  Group. — The  term  "group"  means  an  In- 

18  dian  group,  as  defined  in  paragraph  (12). 

19  (11)  Historically,  historical,  history. — 

20  The  terms  "historically",  "historical",  and  "history" 

21  refer  to  the  period  dating  fh)m  the  first  sustained 

22  contact  with  Euro-Americans. 

23  (12)     Indian     group. — The     term     "Indian 

24  group"  means  any  Indian,  Alaska  Native,  or  Native 

25  Hawaiian  tribe,  band,  pueblo,  village  or  community 
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1  within  the  United  States  that  the  Secretary  does  not 

2  acknowledge  to  be  an  Indian  tribe. 

3  (13)  Indian  tribe. — The  term  "Indian  tribe" 

4  means  any  Indian  tribe,  band,  pueblo,  village,  or 

5  community  within  the  United  States  that — 

6  (A)  the  Secretary  has  acknowledged  as  an 

7  Indian  tribe  as  of  the  date  of  enactment  of  this 

8  Act,  or  acknowledges  to  be  an  Indian  tribe  pur- 

9  suant  to  the  procedures  applicable  to  certain 

10  petitions  under  active  consideration  at  the  time 

1 1  of  the  transfer  of  petitions  to  the  Commission 

12  under  section  5(a)(3);  or 

13  (B)   the  Commission   acknowledges  as  an 

14  Indian  tribe  under  this  Act. 

15  (14)    Indigenous. — ^With   respect   to   a   peti- 

16  tioner,  the  term  "indigenous"  means  native  to  the 

17  United  States,  in  that  at  least  part  of  the  traditional 

18  territory  of  the  petitioner  at  the  time  of  first  sus- 

19  tained  contact  with  Euro-Americans  extended  into 

20  the  United  States. 

21  (15)  Letter  of  intent. — The  term  "letter  of 

22  intent"  means  an  undocumented  letter  or  resolution 

23  that— 

24  (A)  is  dated  and  signed  by  the  governing 

25  body  of  an  Indian  group; 
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1  (B)  is  submitted  to  the  Commission;  and 

2  (C)    indicates    the    intent    of   the    Indian 

3  group  to  submit  a  petition  for  Federal  acknowl- 

4  edgment  as  an  Indian  tribe. 

5  (16)    Member   of   an   Indian   group. — The 

6  term  "member  of  an  Indian  group"  means  an  indi- 

7  vidual  who — 

8  (A)  is  recognized  by  an  Indian  group  as 

9  meeting  the  membership  criteria  of  the  Indian 

10  group;  and 

11  (B)  consents  in  writing  to  being  Usted  as 

12  a  member  of  such  group. 

13  (17)  Member  of  an  Indian  tribe. — The  term 

14  "member  of  an  Indian  tribe"  means  an  individual 

15  who — 

16  (A)(i)  meets  the  membership  requirements 

17  of  the  tribe  as  set  forth  in  its  governing  doeu- 

18  ment;  or 

19  (ii)  in  the  absence  of  a  governing  document 

20  which  sets  out  such  requirements,  has  been  rec- 

21  ognized  as  a  member  collectively  by  those  per- 

22  sons  comprising  the  tribal  governing  body;  and 

23  (B)(i)   has  consistently  maintained  tribal 

24  relations  with  the  tribe;  or 
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1  (ii)  is  listed  on  the  tribal  membership  rolls 

2  as  a  member,  if  such  rolls  are  kept. 

3  (18)  Petition. — The  term  "petition"  means  a 

4  petition    for   acknowledgiTnent    submitted    or   trans- 

5  ferred  to  the  Commission  pursuant  to  section  5. 

6  (19)     Petitioner. — The     term     "petitioner" 

7  means  any  group  that  submits  a  letter  of  intent  to 

8  the  Commission  requesting  acknowledgment  that  the 

9  group  is  an  Indian  tribe. 

10  (20)  Political  influence  or  authority. — 

11  (A)  In  general. — The  term  "political  in- 

12  fluence  or  authority"  means  a  tribal  council, 

13  leadership,   internal   process,   or  other  mecha- 

14  nism  which  a  group  has  used  as  a  means  of — 

15  (i)  influencing  or  controlling  the  be- 

16  havior  of  its  members  in  a  significant  man- 

17  ner; 

18  (ii)   making  decisions  for  the  group 

19  which  substantially  affect  its  members;  or 

20  (iii)  representing  the  group  in  dealing 

21  with    nonmembers    in    matters    of    con- 

22  sequence  to  the  group. 

23  (B)  Context  of  term.— Such  term  shall 

24  be  understood  in  the  context  of  the  histoiy,  cul- 

25  ture,  and  social  organization  of  the  group. 
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1  (21)     Previous     federal     acknowledg- 

2  MENT. — The   term   "previous   Federal   aeknowledg- 

3  ment"   means  any  action  by  the  Federal  Govem- 

4  ment,  the  character  of  which — 

5  (A)  is  clearly  premised  on  identification  of 

6  a  tribal  poUtical  entity;  and 

7  (B)  clearly  indicates  the  recognition  of  a 

8  govemment-to-govemment  relationship  between 

9  that  entity  and  the  Federal  Government. 

10  (22)   Restoration. — The  term   "restoration" 

11  means  the  reextension  of  acknowledgment  to  any 

12  previously  acknowledged  tribe  with  respect  to  which 

13  the  acknowledged  status  may  have  been  abrogated  or 

14  diminished  by  reason  of  legislation  enacted  by  Con- 

15  gress  expressly  terminating  such  status. 

16  (23)     Secretary. — The     term     "Secretary" 

17  means  the  Secretary  of  the  Interior. 

18  (24)   Sustained  contact. — The  term  "sus- 

19  tained  contact"  means  the  period  of  earliest  sus- 

20  tained  Euro-American  settlement  or  governmental 

21  presence  in  the  local  area  in  which  the  tribe  or  tribes 

22  from  which  the  petitioner  claims  descent  was  located 

23  historically. 

24  (25)  Treaty. — The  term  "treaty"  means  any 

25  treaty— 
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1  (A)  negotiated  and  ratified  by  the  United 

2  States  on  or  before  March  3,  1871,  with,  or  on 

3  behalf  of,  any  Indian  group  or  tribe; 

4  (B)  made  by  any  government  with,  or  on 

5  behalf  of,  any  Indian  group  or  tribe,  from  which 

6  the  Federal  Government  subsequently  acquired 

7  territory  by  purchase,  conquest,  annexation,  or 

8  cession;  or 

9  (C)  negotiated  by  the  United  States  with, 

10  or  on  behalf  of,  any  Indian  group  in  California, 

11  whether  or   not  the  treaty  was   subsequently 

12  ratified. 

13  (26)  Tribe. — The  term  "tribe"  means  an  In- 

14  dian  tribe. 

15  (27)  Tribal  relations. — The  term  "tribal  re- 

16  lations"  means  participation  by  an  individual  in  a 

17  political  and  social  relationship  with  an  Indian  tribe. 

18  (28)    Tribal   roll.— The   term   "tribal   roll" 

19  means  a  hst  exclusively  of  those  individuals  who — 

20  (A)(i)  have  been  determined  by  the  tribe  to 

21  meet  the  membership  requirements  of  the  tribe, 

22  as  set  forth  in  the  governing  document  of  the 

23  tribe;  or 

24  (ii)  in  the  absence  of  a  governing  document 

25  that  sets  forth  such  requirements,  have  been 
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1  recognized  as  members  by  the  governing  body 

2  of  the  tribe;  and 

3  (B)  have  affirmatively  demonstrated  con- 

4  sent  to  being  Hsted  as  members  of  the  tribe. 

5  (29)    United    states. — The    term    "United 

6  States"  means  the  48  contiguous  States,  and  the 

7  States  of  Alaska  and  Hawaii.  Such  term  does  not  in- 

8  elude  territories  or  possessions  of  the  United  States. 

9  SEC.  4.  COMMISSION  ON  INDIAN  RECOGNITION. 

10  (a)  Establishment. — There  is  established,  as  an 

11  independent  commission,  the  Commission  on  Indian  Rec- 

12  ognition.  The  Commission  shall  be  an  independent  estab- 

13  lishment,  as  defined  in  section  104  of  title  5,  United 

14  States  Code. 

15  (b)  Membership. — 

16  (1)  In  general. — 

17  (A)    Members. — ^The    Commission    shall 

18  consist  of  3  members  appointed  by  the  Presi- 

19  dent,  by  and  with  the  advice  and  consent  of  the 

20  Senate. 

21  (B)  Individuals  to  be  considered  for 

22  ME.MBERSHIP. — ^In  making  appointments  to  the 

23  Commission,   the  President  shall  give  careful 

24  consideration  to— 
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1  (i)  recommendations  received  from  In- 

2  dian  tribes;  and 

3  (ii)    individuals    who    have    a    back- 

4  ground  in  Indian  law  or  policy,  anthropol- 

5  ogy,  genealogy,  or  history. 

6  (2)  Political  affiliation. — Not  more  than  2 

7  members  of  the  Commission  may  be  members  of  the 

8  same  political  party. 

9  (3)  Terms.— 

10  (A)  In  general. — Except  as  provided  in 

11  subparagraph  (B),  each  member  of  the  Com- 

12  mission   shall  be   appointed  for  a  term  of  4 

13  years. 

14  (B)      lNITL\L      APPOINTMENTS. — As     des- 

15  ignated  by  the  President  at  the  time  of  appoint- 

16  ment,  of  the  members  initially  appointed  under 

17  this  subsection — 

18  (i)  1  member  shall  be  appointed  for  a 

19  term  of  2  years; 

20  (ii)  1  member  shall  be  appointed  for  a 

21  term  of  3  years;  and 

22  (iii)  1  member  shall  be  appointed  for 

23  a  term  of  4  years. 

24  (4)  Vacancies. — ^Any  vacancy  in  the  Commis- 

25  sion  shall  not  affect  the  powers  of  the  Commission, 
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1  but  shall  be  filled  in  the  same  manner  in  which  the 

2  original  appointment  was  made.  Any  member  ap- 

3  pointed  to  fill  a  vacancy  occurring  before  the  expira- 

4  tion  of  the  term  for  which  the  predecessor  of  the 

5  member  was  appointed  shall  be  appointed  only  for 

6  the  remainder  of  such  term.  A  member  may  serve 

7  after  the  expiration  of  the  term   of  such  member 

8  until  a  successor  has  taken  office. 

9  (5)  Compensation. — 

10  (A)   In   general. — Each   member  of  the 

11  Commission    shall    receive    compensation    at    a 

12  rate  equal  to  the  daily  equivalent  of  the  annual 

13  rate  of  basic  pay  prescribed  for  level  V  of  the 

14  Executive    Schedule    under    section    5316    of 

15  title   5,  United  States  Code,  for  each  day,  in- 

16  eluding  traveltime,  such  member  is  engaged  in 

17  the  actual  performance  of  duties  authorized  by 

18  the  Commission. 

19  (B)  Travel.— All  members  of  the  Com- 

20  mission  shall  be  reimbursed  for  travel  and  per 

21  diem  in  lieu  of  subsistence  expenses  during  the 

22  performance  of  duties  of  the  Commission  while 

23  away  from   their   homes   or   regular   places   of 

24  business,   in   accordance  with   subchapter  I   of 

25  chapter  57  of  title  5,  United  States  Code. 
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1  (6)  Full-time  employment. — Each  member 

2  of  the  Commission  shall  serve  on  the  Commission  as 

3  a  full-time  employee  of  the  Federal  Government.  No 

4  member  of  the  Commission  may,  while  serving  on 

5  the  Commission,  be  otherwise  employed  as  an  officer 

6  or  employee  of  the  Federal  Government.  Service  by 

7  a  member  who  is  an  employee  of  the  Federal  Gov- 

8  ernment  at  the  time  of  nomination  as  a  member 

9  shall  be  without  interruption  or  loss  of  civil  service 

10  status  or  privilege. 

11  (7)  Chairperson. — ^At  the  time  appointments 

12  arie  made  under  paragraph  (1),  the  President  shall 

13  designate  a  Chairperson  of  the  Commission  (referred 

14  to  in  this  section  as  the  "Chairperson")  from  among 

15  the  appointees. 

16  (c)  Meetings  and  Procedures. — 

17  (1)  In  general. — The  Commission  shall  hold 

18  its  first  meeting  not  later  than  30  days  after  the 

19  date  on  which  all  members  of  the  Commission  have 

20  been  appointed  and  confirmed  by  the  Senate. 

21  (2)  Quorum. — Two  members  of  the  Commis- 

22  sion  shall  constitute  a  quorum  for  the  transaction  of 

23  business. 

24  (3)  Rules. — The  Commission  may  adopt  such 

25  rules  (consistent  with  the  provisions  of  this  Act)  as 
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1  may  be  necessar>^  to  establish  the  procedures  of  the 

2  Commission  and  to  govern  the  manner  of  operations, 

3  organization,  and  personnel  of  the  Commission. 

4  (4)  Prin'CIPAL  office. — The  principal  office  of 

5  the  Commission  shall  be  in  the  District  of  Columbia. 

6  (d)  Duties. — The  Commission  shall  carry-  out  the 

7  duties  assigned  to  the  Commission  by  this  Act,  and  shall 

8  meet  the  requirements  imposed  on  the  Commission  by  this 

9  Act. 

10  (e)  Powers  and  Authorities. — 

11  (1)    Powers   and   authorities   of   chair- 

12  PERSON. — Subject  to  such  rules  and  regulations  as 

13  may  be  adopted  by  the  Commission,  the  Chairperson 

14  may — 

15  (A)  appoint,  terminate,  and  fix  the  eom- 

16  pensation  (without  regard  to  the  provisions  of 

17  title  5,  United  States  Code,  governing  appoint- 

18  ments  in  the  competitive  service,  and  without 

19  regard  to  the  provisions  of  chapter  51  and  sub- 

20  chapter  III  of  chapter  53  of  such  title,  or  of 

21  any  other  provision  of  law,  relating  to  the  num- 

22  ber,  classification,  and  General  Schedule  rates) 

23  of  an  Executive  Director  of  the  Commission  and 

24  of  such  other  personnel  as  the  Chairperson  con- 

25  siders  advisable  to  assist  in  the  performance  of 
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1  the  duties  of  the  Commission,  at  a  rate  not  to 

2  exceed  a  rate  equal  to  the  daily  equivalent  of 

3  the  annual  rate  of  basic  pay  prescribed  for  level 

4  V  of  the  Executive  Schedule  under  section  5316 

5  of  title  5,  United  States  Code;  and 

6  (B)    procure,    as    authorized    by    section 

7  3109(b)  of  title  5,  United  States  Code,  tem- 

8  porary  and  intermittent  services  to  the  same  ex- 

9  tent  as  is  authorized  by  law  for  agencies  in  the 

10  executive  branch,  but  at  rates  not  to  exceed  the 

1 1  daily  equivalent  of  the  annual  rate  of  basic  pay 

12  prescribed  for  level  V  of  the  Executive  Schedule 

13  under  section  5316  of  such  title. 

14  (2)  General  powers  and  authorities  of 

15  commission. — 

16  (A)      In      general. — The      Commission 

17  may — 

18  (i)  hold  such  hearings  and  sit  and  act 

19  at  such  times; 

20  (ii)  take  such  testimony; 

21  .  (iii)  have  such  printing  and  binding 

22  done; 

23  (iv)    enter    into    such    contracts    and 

24  other  arrangements,  subject  to  the  avail- 

25  ability  of  funds; 
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1  (v)  make  such  expenditures;  and 

2  (vi)  take  such  other  actions, 

3  as  the  Commission  may  consider  advisable. 

4  (B)    Oaths    and    affirmations. — ^Any 

5  member   of   the    Commission    may   administer 

6  oaths  or  affirmations  to  witnesses  appearing  be- 

7  fore  the  Commission. 

8  (3)  Information. —     , 

9  (A)  In  general. — The  Commission  may 

10  secure  directly  from   any  officer,   department, 

1 1  agency,  establishment,  or  instrumentality  of  the 

12  Federal  Government  such  information   as  the 

13  Commission  may  require  to  carry  out  this  Act. 

14  Each  such  officer,  department,  agency,  estab- 

15  hshment,   or   instrumentality  shall   furnish,   to 

16  the  extent  permitted  by  law,  such  information, 

17  suggestions,  estimates,  and  statistics  directly  to 

18  the  Commission,  upon  the  request  of  the  Chair- 

19  person. 

20  (B)    Facilities,    services,    and    de- 

21  tails. — Upon  the  request  of  the  Chairperson, 

22  to  assist  the  Commission  in  carrying  out  the 

23  duties  of  the  Commission  under  this  section, 

24  the  head  of  any  Federal  department,  agency,  or 

25  instrumentality  may — 
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1  (i)  make  any  of  the  facilities  and  serv- 

2  ices  of  such  department,  agency,  or  instru- 

3  mentality  available  to  the  Commission;  and 

4  (ii)  detail  any  of  the  personnel  of  such 

5  department,  agency,  or  insti-umentality  to 

6  the    Commission,    on    a    nonreimbursable 

7  basis. 

8  (C)  Mails. — The  Commission  may  use  the 

9  United  States  mails  in  the  same  manner  and 

10  under  the  same  conditions  as  other  departments 

1 1  and  agencies  of  the  United  States. 

12  (f)  Federal  Advisory  Committee  Act. — The  pro- 

13  visions  of  the  Federal  Advisory  Committee  Act  (5  U.S.C. 

14  App.)  shall  not  apply  to  the  Commission. 

15  (g)  Termination  of  Commission. — The  Commis- 

16  sion  shall  terminate  on  the  date  that  is  12  years  after  the 

1 7  date  of  enactment  of  this  Act. 

1 8  SEC.  5.  PETITIONS  FOR  RECOGNITION. 

19  (a)  In  Genei^al. — 

20  (1)  Petitions. — Subject  to  subsection  (d)  and 

21  except  as  provided  in   paragraph   (2),   any  Indian 

22  group  may  submit  to  the  Commission  a  petition  re- 

23  questing  that  the  Commission  recognize  an  Indian 

24  group  as  an  Indian  tribe. 
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1  (2)  Exclusion. — The  following  groups  and  en- 

2  titles  shall  not  be  eligible  to  submit  a  petition  for 

3  recognition  by  the  Commission  under  this  Act: 

4  (A)  Certain  entities  that  are  eligi- 

5  BLE    TO    RECEFV^    SERVICES    FROM    THE    BU- 

6  REAU. — Indian  tribes,  organized  bands,  pueblos, 

7  communities,   and  Alaska  Native  entities  that 

8  are  recognized  by  the  Secretary'  as  of  the  date 

9  of  enactment  of  this  Act  as  eligible  to  receive 

10  services  from  the  Bureau. 

11  (B)  Certain  splinter  groups,  politi- 

12  CAL    FACTIONS,    AND    COMMUNITIES. — Splinter 

13  groups,     political     factions,     communities,     or 

14  groups  of  any  character  that  separate  from  the 

15  main  body  of  an  Indian  tribe  that,  at  the  time 

16  of  such  separation,  is  recognized  as  an  Indian 

17  tribe  by  the  Secretaiy,  unless  tlie  gi'oup,  fac- 

18  tion.  or  community  is  able  to  establish  clearly 

19  that  the  group,  faction,  or  community  has  fiine- 

20  tioned  thi-ougliout  histoiy  until  the  date  of  such 

21  petition  as  an  autonomous  Indian  tribal  entity. 

22  (C)  Certain  (jroups  that  ilw-e  pre- 

23  viousLV  submitted  petitions. — Gi-oups,  or 

24  successors  in  intt'rest  of  gi-oups,  that  prior  to 

25  the  date  of  enactment  of  this  Act,  have  |)eti- 
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1  tioned  for  and  been  denied  or  refused  recogni- 

2  tion  as  an  Indian  tribe  under  regulations  pre- 

3  scribed  by  the  Secretaiy. 

4  (D)  Indian  groups  subject  to  termi- 

5  NATION. — ^Any  Indian  group  whose  relationship 

6  with  the  Federal  Government  was  expressly  ter- 

7  minated  by  an  Act  of  Congress. 

8  (E)  Parties  to  certain  actions. — ^Any 

9  Indian  group  that — 

10  (i)  in  any  action  in  a  United  States 

11  court  of  competent  jurisdiction   to  which 

12  the  group  was  a  party,  attempted  to  estab- 

13  lish  its  status  as  an  Indian  tribe  or  a  suc- 

14  cessor  in  interest  to  an  Indian  tribe  that 

15  was  a  party  to  a  treaty  with  the  United 

16  States; 

17  (ii)  was  determined  by  such  court — 

18  (I)  not  to  be  an  Indian  tribe;  or 

19  (II)  not  to  be  a  successor  in  in- 

20  terest  to  an  Indian  tribe  that  was  a 

21  party  to   a   treaty  with   the    United 

22  States;  or 

23  (iii)  was  the  subject  of  findings  of  fact 

24  by  such  court  which,  if  made  by  the  Com- 

25  mission,  would  show  that  the  group  was  in- 
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1  capable  of  establishing  one  or  more  of  the 

2  criteria  set  forth  in  this  section. 

3  (3)  Transfer  of  petition. — 

4  (A)    In    general. — Notwithstanding   any 

5  other  provision  of  law,  not  later  than  30  days 

6  after  the  date  on  which  all  of  the  members  of 

7  the  Commission  have  been  appointed  and  con- 

8  firmed  by  the  Senate  under  section  4(b),  the 

9  Secretary  shall  transfer  to  the  Commission  all 

10  petitions  pending  before  the  Department  that — 

11  (i)  are  not  under  active  consideration 

12  of  the  Secretary  at  the  time  of  the  trans- 

13  fer;  and 

14  (ii)  request  the  Secretary,  or  the  Fed- 

15  eral  Government,  to  recognize  or  acknowl- 

16  edge  an  Indian  group  as  an  Indian  tribe. 

17  (B)  Cessation  of  certain  authorities 

18  OF    SECRETARY. — Notwithstanding    any    other 

19  provision  of  law,  on  the  date  of  the  transfer 

20  under  subparagraph  (A),  the  Secretary  and  the 

21  Department  shall  cease  to  have  any  authority  to 

22  recognize  or  acknowledge,  on  behalf  of  the  Fed- 

23  eral  Government,  any  Indian  group  as  an  In- 

24  dian  tribe,  except  for  those  groups  under  active 

25  consideration  at  the  time  of  the  transfer  whose 
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1  petitions  have  been  retained  by  the  Secretary 

2  pursuant  to  subparagraph  (A). 

3  (C)  Determination  of  order  op  sub- 

4  mission  of  transferred  petitions. — Peti- 

5  tions  transferred  to  the  Commission  under  sub- 

6  paragraph  (A)  shall,  for  purposes  of  this  Act, 

7  be  considered  as  having  been  submitted  to  the 

8  Commission  in  the  same  order  as  such  petitions 

9  were  submitted  to  the  Department. 

10  (b)  Petition  Form  and  Content. — Except  as  pro- 

11  vided  in  subsection  (c),  any  petition  submitted  under  sub- 

12  section  (a)  by  an  Indian  group  shall  be  in  any  readable 

13  form  that  clearly  indicates  that  the  petition  is  a  petition 

14  requesting  the  Commission  to  recognize  the  Indian  group 

15  as  an  Indian  tribe  and  that  contains  detailed,  specific  evi- 

16  dence  concerning  each  of  the  following  items: 

17  (1)   Statement  of  facts. — ^A  statement  of 

18  facts  establishing  that  the  petitioner  has  been  identi- 

19  fied  as  an  American  Indian  entity  on  a  substantially 

20  continuous  basis  since  1871.  Evidence  that  the  char- 

21  acter  of  the  group  as  an  Indian  entity  has  from  time 

22  to  time  been  denied  shall  not  be  considered  to  be 

23  conclusive  evidence  that  this  criterion  has  not  been 

24  met.  Evidence  that  the  Commission  may  rely  on  in 
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1  determining  the  Indian  identity  of  a  group  may  in- 

2  elude  any  one  or  more  of  the  following  items: 

3  (A)  Identificatiox  of  petitioner. — ^An 

4  identification  of  the  petitioner  as  an  Indian  en- 

5  tity  by  any  department,  agency,  or  instrumen- 

6  tality  of  the  Federal  Government. 

7  (B)  Relationship  of  petitioner  with 

8  STATE  GOVERNMENT. — ^A  relationship  between 

9  the  petitioner  and  any  State  government,  based 
10  on  an  identification  of  the  petitioner  as  an  lu- 
ll dian  entity. 

12  (C)  Relationship  of  petitioner  with 

13  A  political  subdivision  of  a  state. — Deal- 

14  ings  of  the  petitioner  with  a  county  or  political 

15  subdivision  of  a  State  in  a  relationship  based  on 

16  the  Indian  identity  of  the  petitioner. 

17  (D)  Identification  of  petitioner  on 

18  the  basis  of  certain  records. — ^An  identi- 

19  fication  of  the  petitioner  as  an  Indian  entity  by 

20  records  in  a  private  or  public  archive,  court- 

21  house,  church,  or  school. 

22  (E)  Identification  of  petitioner  by 

23  certain   experts. — ^An   identification   of  the 

24  petitioner  as  an  Indian  entity  by  an  anthropolo- 

25  gist,  historian,  or  other  scholar. 
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1  (F)  Identification  of  petitioner  by 

2  CERTAIN  MEDIA. — ^An  identification  of  the  peti- 

3  tioner  as  an  Indian  entity  in  a  newspaper,  book, 

4  or  similar  medium. 

5  (G)  Identification  of  petitioner  by 

6  another   INDIAN   TRIBE    OR   ORGANIZATION. — 

7  An  identification  of  the  petitioner  as  an  Indian 

8  entity  by  another  Indian  tribe  or  by  a  national, 

9  regional,  or  State  Indian  organization. 

10  (H)  Identification  of  petitioner  by  a 

1 1  foreign  government  or  international  or- 

12  GANIZATION. — ^An    identification    of    the    peti- 

13  tioner  as  an  Indian  entity  by  a  foreign  govern- 

14  ment  or  an  international  organization. 

15  (I)    Other    evidence    of    identifica- 

16  TION. — Such  other  evidence  of  identification  as 

17  may  be  provided  by  a  person  or  entity  other 

1 8  than  the  petitioner  or  a  member  of  the  member- 

19  ship  of  the  petitioner. 

20  (2)  Evidence  of  community. — 

21  (A)   In  general. — ^A  statement  of  facts 

22  estabhshing  that  a  predominant  portion  of  the 

23  membership  of  the  petitioner — 
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1  .  (i)    comprises    a   community   distinct 

2  from  those  communities  surrounding  such 

3  community;  and 

4  (ii)  has  existed  as  a  community  from 

5  historical  times  to  the  present. 

6  (B)  Evidence. — Evidence  that  the  Com- 

7  mission  may  rely  on  in  determining  that  the  pe- 

8  titioner  meets  the  criterion  described  in  clauses 

9  (i)  and  (ii)  of  subparagraph  (A)  may  include 

10  one  or  more  of  the  following  items: 

11  (i)  Marriages. — Significant  rates  of 

12  marriage  within  the  group,  or,  as  may  be 

13  culturally    required,     patterned    out-mar- 

14  riages  with  other  Indian  populations. 

15  (ii)  Social  relationships. — Signifi- 

16  cant  social  relationships  connecting  individ- 

17  ual  members. 

18  (iii)    SocLVL    interaction. — Signifi- 

19  cant   rates  of  informal   social   interaction 

20  which  exist  broadly  among  the  members  of 

21  a  group. 

22  (iv)  Shared  economic  activity. — ^A 

23  significant  degree  of  shared  or  cooperative 

24  labor  or  other  economic  activity  among  the 

25  membership. 

S  479  IS 4 


29 


26 

1  (v)  Discrimination  or  other  so- 

2  CIAL   DISTINCTIONS. — Evidence   of  strong 

3  patterns  of  discrimination  or  other  social 

4  distinctions  by  nonmembers. 

5  (vi)     Shared    ritual    activity. — 

6  Shared  sacred  or  secular  ritual  activity  en- 

7  compassing  most  of  the  group. 

8  (vii)  Cultural  patterns. — Cultural 

9  patterns  that — 

10  (I)   are  shared  among  a  signifi- 

1 1  cant  portion  of  the  group  that  are  dif- 

12  ferent  from  the  cultural  patterns  of 

13  the  non-Indian  populations  with  whom 

14  the  group  interacts; 

15  (II)    function    as    more    than    a 

1 6  symbolic  identification  of  the  group  as 

17  Indian;  and 

18  (III)  may  include  language,  kin- 

19  ship  or  rehgious  organizations,  or  reli- 

20  gious  beliefs  and  practices. 

21  (viii)     Collective     Indian     iden- 

22  tity. — The  persistence  of  a  named,  eollec- 

23  tive  Indian  identity  continuously  over  a  pe- 

24  riod  of  more  than  50  years,  notwithstand- 

25  ing  changes  in  name. 
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1  (ix)   Historical   political   inplu- 

2  ENCE. — ^A  demonstration  of  historical  po- 

3  litieal  influence  pursuant  to  the  criterion 

4  set  forth  in  paragraph  (3). 

5  (C)     Criteria    for    sufficient    evi- 

6  DENCE. — The   Commission    shall    consider   the 

7  petitioner  to  have  provided  sufficient  evidence 

8  of  community  at  a  given  point  in  time  if  the  pe- 

9  titioner     has     provided     evidence     that     dem- 

1 0  onstrates  any  one  of  the  following: 

11  (i)  Residence  of  members. — More 

12  than  50  percent  of  the  members  of  the 

13  group  of  the  petitioner  reside  in  a  particu- 

14  lar  geographical  area  exclusively  or  almost 

15  exclusively  composed  of  members   of  the 

16  group,  and  the  balance  of  the  group  main- 

17  tains    consistent    social    interaction    with 

1 8  some  members  of  the  community. 

19  (ii)   Marriages. — Not   less  than   50 

20  percent  of  the  marriages  of  the  group  are 

21  between  members  of  the  group. 

22  (iii)      Distinct      cultural      pat- 

23  TERNS. — Not  less  than  50  percent  of  the 

24  members   of  the   group   maintain   distinct 

25  cultural  patterns  including  language,  kin- 
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1  ship  or  religious  organizations,  or  religious 

2  beliefs  or  practices. 

3  (iv)    Community    social    institu- 

4  TIONS. — Distinct  community  social  institu- 

5  tions  encompassing  a  substantial  portion  of 

6  the  members  of  the  group,  such  as  kinship 

7  organizations,  formal  or  informal  economic 

8  cooperation,  or  religious  organizations. 

9  (v)   Applicability   of   criteria. — 

10  The  group  has  met  the  criterion  in  para- 

11  graph  (3)  using  evidence  described  in  para- 

12  graph  (3)(B). 

13  (3)  Autonomous  entity. — 

14  (A)  In  general. — ^A  statement  of  facts 

15  establishing  that  the  petitioner  has  maintained 

16  political  influence  or  authority  over  its  members 

17  as  an  autonomous  entity  from  historical  times 

18  until  the  time  of  the  petition.  The  Commission 

19  may  rely  on  one  or  more  of  the  following  items 

20  in  determining  whether  a  petitioner  meets  the 

21  criterion  described  in  the  preceding  sentence: 

22  (i)    Mobilization    of    members. — 

23  The  group  is  capable  of  mobilizing  signifi- 

24  cant  numbers  of  members  and  significant 
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1  resources  from  its  members  for  group  pur- 

2  poses. 

3  (ii)    Issues    of    personal    impor- 

4  TANCE. — Most  of  the  membership  of  the 

5  group  considers  issues  acted  upon  or  taken 

6  by  group  leaders  or  governing  bodies  to  be 

7  of  personal  importance. 

8  (iii)  Political  process. — There  is  a 

9  widespread  knowledge,  communication,  and 

10  involvement  in  political  processes  by  most 

11  of  the  members  of  the  group. 

12  (iv)  Level  of  application  of  cri- 

13  TERIA. — The  group  meets  the  criterion  de- 

14  scribed  in  paragraph  (2)  at  more  than  a 

15  minimal  level. 

16  (v)  Intragroup  conflicts. — There 

17  are  intragroup  conflicts  which  show  con- 

18  troversy  over  valued   group    goals,    prop- 

19  erties,  policies,  processes,  or  decisions. 

20  (B)  Evidence  of  exercise  of  political 

21  influence  or  authority. — The  Commission 

22  shall  consider  that  a  petitioner  has  provided 

23  sufficient  evidence  to  demonstrate  the  exercise 

24  of  political  influence  or  authority  at  a  given 

25  point  in  time  by  demonstrating  that  group  lead- 
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1  ers  or  other  mechanisms  exist  or  have  existed 

2  that  aecompUsh  the  following: 

3  (i)    Allocation     op    group    re- 

4  sources. — ^Allocate  gi-oup  resources  such 

5  as   land,   residence   rights,    or   similar   re- 

6  sources  on  a  consistent  basis. 

7  (ii)  Settlement  of  disputes. — Set- 

8  tie  disputes  between  members  or  subgroups 

9  such  as  clans  or  moieties  by  mediation  or 

10  other  means  on  a  regular  basis. 

11  (iii)  Influence  on  behavior  of  in- 

12  DIVIDUAL  members. — Exert  strong  influ- 

13  ence  on  the  behavior  of  individual  mem- 

14  bers,  such  as  the  establishment  or  mainte- 

15  nance   of  norms   and   the   enforcement  of 

16  sanctions  to  direct  or  control  behavior. 

17  (iv)  Economic  subsistence  activi- 

18  TIES. — Organize     or     influence     economic 

19  subsistence  activities  among  the  members, 

20  including  shared  or  cooperative  labor. 

21  (C)    Temporality   of   sufficiency   of 

22  evidence. — ^A  group  that  has  met  the  require- 

23  ments  of  paragraph  (2)(C)  at  any  point  in  time 

24  shall  be  considered  to  have  provided  sufficient 
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1  e\idence  to  meet  the  criterion  described  in  sub- 

2  paragraph  (A)  at  such  point  in  time. 

3  (4)   Governing  document. — ^A  copy  of  the 

4  then  present  governing  document  of  the  petitioner 

5  that  includes  the  membership  criteria  of  the  peti- 

6  tioner.  In  the  absence  of  a  written  document,  the  pe- 

7  titioner  shall  be  required  to  provide  a  statement  de- 

8  scribing  in  full  the  membership  criteria  of  the  peti- 

9  tioner  and  the  then  current  governing  procedures  of 

10  the  petitioner. 

11  (5)  List  op  members. — 

12  (A)  In  generai.. — ^A  list  of  all  then  cur- 

13  rent  members  of  the  petitioner,  including  the 

14  full  name  (and  maiden  name,  if  any),  date,  and 

15  place  of  birth,  and  then  current  residential  ad- 

16  dress  of  each  member,  a  copy  of  each  available 

1 7  former  list  of  members  based  on  the  criteria  de- 

1 8  fined  by  the  petitioner,  and  a  statement  describ- 

19  ing  the  methods  used  in  preparing  such  lists. 

20  (B)  Requirements  for  membership. — 

21  In  order  for  the  Commission  to  consider  the 

22  members  of  the  group  to  be  members  of  an  In- 

23  dian  tribe  for  the  purposes  of  the  petition,  such 

24  membership  shall  be  required  to  consist  of  es- 

25  tablished   descendaney  from   an   Indian   group 
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1  that  existed  historically,  or  from  historical  In- 

2  dian  groups  that  combined  and  functioned  as  a 

3  single  autonomous  entity. 

4  (C)  Evidence  of  tribal  membership. — 

5  Evidence  of  tribal  membership  required  by  the 

6  Commission  for  a  determination  of  tribal  mem- 

7  bership  shall  include  the  following  items: 

8  (i)  Descendancy         rolls. — 

9  Descendancy  rolls   prepared   by  the   Sec- 

10  retary  for  the  petitioner  for  purposes  of 

1 1  distributing  claims  money,  providing  allot- 

12  ments,  or  other  purposes. 

13  (ii)   Certain   official   records. — 

14  State,  Federal,  or  other  official  records  or 

15  evidence  identifying  then  present  members 

16  of  the    petitioner,    or    ancestors    of   then 

17  present  members  of  the  petitioner,  as  being 

18  descendants  of  a  historic  tribe  or  historic 

19  tribes  that  combined  and  functioned  as  a 

20  single  autonomous  political  entity. 

21  (iii)       Enrollment       records. — 

22  Church,  school,  and  other  similar  enroll- 

23  ment    records    identifying    then    present 

24  members    or    ancestors    of   then    present 

25  members  as  being  descendants  of  a  historic 
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1  tribe  or  historic  tribes  that  combined  and 

2  functioned  as  a  single  autonomous  political 

3  entity. 

4  (iv)  Affidavits  of  recognition. — 

5  Affidavits  of  recognition  by  tribal  elders, 

6  leaders,  or  the  tribal  governing  body  identi- 

7  fying  then  present  members  or  ancestors  of 

8  then  present  members  as  being  descend- 

9  ants  of  1  or  more  historic  tribes  that  com- 

10  bined  and  functioned  as  a  single  autono- 

1 1  mous  political  entity. 

12  (v)  Other  records  or  evidence. — 

13  Other  records  or  evidence  identifying  then 

14  present    members    or    ancestors    of    then 

15  present  members  as  being  descendants  of  1 

16  or  more  historic  tribes  that  combined  and 

17  functioned  as  a  single  autonomous  political 

18  entity. 

19  (c)  Exceptions. — ^A  petition  from  an  Indian  group 

20  that  is  able  to  demonstrate  by  a  preponderance  of  the  evi- 

21  dence  that  the  group  was,  or  is  the  successor  in  interest 

22  to,  a— 

23  (1)  party  to  a  treaty  or  treaties; 

24  (2)  group  acknowledged  by  any  agency  of  the 

25  Federal  Government  as  eligible  to  participate  under 
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1  the  Act  of  June  18,  1934  (commonly  referred  to  as 

2  the  "Indian  Reorg^anization  Act")  (48  Stat.  984  et 

3  seq.,  chapter  576;  25  U.8.C.  461  et  seq.); 

4  (3)  ^oiip  for  the  benefit  of  which  the  United 

5  States  took  into  trust  Uuids,  or  whicli  the  Federal 

6  Government  has  treated  as  ha\in^  collective  rig:hts 

7  in  tribal  lands  or  funds;  or 

8  (4)  group  that  has  been  denominated  a  tribe  by 

9  an  Act  of  Congrr-ess  or  Executive  order, 

10  shall  be  required  to  establish  the  criteria  set  forth  in  this 

1 1  section  only  with  respect  to  the  |)eriod  begrinninjj-  on  the 

12  date  of  the  applicable  action  desci-il)ed  in  jjaragraph  (1), 

13  (2),  (3),  or  (4)  and  ending:  on  the  date  of  submission  of 

14  the  j)etition. 

15  (d)  Deadlinh  for  Sihmissiox  of  Petitions. — No 

16  Indian  "Toup  may  submit  a  petition  to  the  Connnission 

17  i-ef|uestinf>- that  the  Commission  recofiiii/c  an  Indian  gToup 

18  as  an  Indian  ti'ibe  after  the  date  that  is  (i  years  after  the 

19  date   of  enactment   of  this   Act.    After  the   Connnission 

20  makes  a  determination  on  each  petition  submitted  pr-ior 

21  to  .such  date,  the  Commission  may  not  make  any  fuilher 

22  determination    under   this   Act   to    reco<>nize   any   Indian 

23  <iToup  as  an  Indian  tribe. 

24  SEC.  6.  NOTICE  OF  RECEIPT  OF  PETITION. 

25  (a)  Pftitio.xfh. — 
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1  (1)  In  oenerai.. — Not  later  than  30  days  after 

2  a  petition  is  submitted  or  transferred  to  the  Com- 

3  mission  under  section  5(a),  the  Commission  shall — 

4  (A)  send  an  acknowledgement  of  receipt  in 

5  writing  to  the  petitioner;  and 

6  (B)  publish  in  the  Federal  Register  a  no- 

7  tice  of  such  receipt,  including  the  name,  loca- 

8  tion,  and  mailing  address  of  the  petitioner  and 

9  such  other  information  that — 

10  (i)  identifies  the  entity  that  submitted 

1 1  the  petition  and  the  date  the  petition  was 

12  received  by  the  Commission; 

13  (ii)  indicates  where  a  copy  of  the  peti- 

14  tion  may  be  examined;  and 

15  (iii)  indicates  whether  the  petition  is  a 

16  transferred  petition  that  is  subject  to  the 

17  si)ecial  pro\isions  under  paragTaph  (2). 

18  (2)    Special   phovisions   for   thansfp^hhed 

19  petitions. — 

20  (A)  I\  (JEXEIUL. — With  respect  to  a  peti- 

21  tion    that    is    transferred    to    the    (^onnnission 

22  undci-  section  5(a)(3),  tiie  notice  provided  to  the 

23  petitioner,  shall,  in  addition  to  providing  the  in- 

24  formation    specified    in    para«>Taph    (1),    inform 

25  the  petitioner  wiietluM-  the  petition  constitutes  a 
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1  documented   petition   that    meets   the  "require- 

2  ments  of  section  5. 

3  (B)  Amended  petitions. — If  the  petition 

4  described  in  subparagraph  (A)  is  not  a  docu- 

5  mented  petition,   the  Commission   shall   notify 

6  the  petitioner  that  the  petitioner  may,  not  later 

7  than  90  days  after  the  date  of  the  notice,  sub- 

8  mit   to   the   Commission   an   amended   petition 

9  that  is  a  documented  petition  for  review  under 

10  section  7. 

11  (C)  Effect  of  amended  petition. — To 

12  the   extent   practicable,    the   submission   of  an 

13  amended  petition  by  a  petitioner  by  the  date 

14  specified  in  this  paragraph  shall  not  affect  the 

15  order  of  consideration  of  the  petition  by  the 

16  Commission. 

17  (b)  Others. — In  addition  to  providing  the  notifica- 

18  tion  required  under  subsection  (a),  the  Commission  shall 

19  notify,  in  writing,  the  Governor  and  attorney  general  of, 

20  and  each  federally  recognized  Indian  tribe  within,   any 

21  State  in  which  a  petitioner  resides. 

22  (c)  Publication;  Opportunity  for  Supporting 

23  OR  Opposing  Submissions. — 

24  (1)  Publication. — The  Commission  shall  pub- 

25  lish  the  notice  of  receipt  of  each  petition  (including 
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1  any  amended  petition  submitted  pursuant  to  sub- 

2  section  (a)(2))  in  a  major  newspaper  of  general  cir- 

3  culation  in  the  town  or  city  located  nearest  the  loca- 

4  tion  of  the  petitioner. 

5  (2)  Opportunity  for  supporting  or  oppos- 

6  iNG  submissions. — 

7  (A)  In  geneilvl. — Each  notice  published 

8  under  paragraph  (1)  shall  include,  in  addition 

9  to  the  information  described  in  subsection  (a), 

10  notice  of  opportunity  for  other  parties  to  submit 

11  factual  or  legal  arguments  in  support  of  or  in 

12  opposition  to,  the  petition. 

13  (B)  Copy  to  petitioner. — ^A  copy  of  any 

14  submission  made  under  subparagraph  (A)  shall 

15  be  provided  to  the  petitioner  upon  receipt  by 

16  the  Commission. 

17  (C)   Response. — The  petitioner  shall  be 

18  provided  an  opportunity  to  respond  to  any  sub- 

19  mission  made  under  subparagraph  (A)  prior  to 

20  a  determination  on  the  petition  by  the  Commis- 

21  sion. 

22  SEC.  7.  PROCESSING  THE  PETITION. 

23  (a)  Review. — 

24  (1)    In    GENERAI.. — Upon    receipt    of   a   docu- 

25  mented  petition  submitted  or  transferred  under  sec- 
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1  tion  5(a)  or  submitted  under  section  6(a)(2)(B),  the 

2  Commission    shall   conduct    a   review   to   determine 

3  whether  the  petitioner  is  entitled  to  be  reco^iized  as 

4  an  Indian  tribe. 

5  (2)   Context  of   review. — The  review  con- 

6  ducted  under  parag^-aph  (1)  shall  include  consider- 

7  ation  of  the  petition,  supporting  evidence,  and  the 

8  factual  statements  contained  in  the  petition. 

9  (3)  Other  research. — In  conducting  a  review 

10  under  this  subsection,  the  Commission  may — 

1 1  (A)  initiate  other  research  for  any  purpose 

12  relative  to  analyzing  the  petition  and  obtaining 

13  additional  information  about  the  status  of  the 

14  petitioner;  and 

15  (B)  consider  such  evidence  as  may  be  sub- 

16  mitted  by  other  parties. 

17  (4)  Access  to  library  op  congress  and  na- 

18  TIONAL  archives. — Upon  request  by  the  petitioner, 

19  the  appropriate  officials  of  the  Library  of  Congress 

20  and  the  National  Ar-chives  shall  allow  access  by  the 

21  petitioner  to  the  resources,  records,  and  documents 

22  of  such  entities,  for  the  purpose  of  conducting  re- 

23  search  and  preparing  evidence  concerning  the  status 

24  of  the  petitioner. 

25  (b)  Consideration. — 
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1  (1)    In    (1P]NEHAL. — Except   as   otherwise    pro- 

2  vided    in    this    subsection,    petitions    submitted    or 

3  transferred  to  the  Commission  shall  be  considered 

4  on  a  first  come,  first  sensed  basis,  determined  by  the 

5  date  of  the  original  filing  of  each  such  petition  with 

6  the  Commission  (or  the  Department  if  the  petition 

7  is  transferred  to  the  Commission  pursuant  to  section 

8  5(a)  or  is  an  amended  petition  submitted  pursuant 

9  to  section  6(a)(2)(B)).  The  Commission  shall  estab- 

10  lish  a  priority  register  that  includes  petitions  that 

1 1  are  pending  before  the  Department  on  the  date  of 

1 2  enactment  of  this  Act. 

13  (2)  Priority  consideration. — Each  petition 

14  (that  is  submitted  or  transferred  to  the  Commission 

15  pursuant  to  section  5(a)  or  that  is  submitted  to  the 

16  Commission  pursuant  to  section  6(a)(2)(B))  of  an 

17  Indian  group  that  meets  one  or  more  of  the  require- 

18  ments  set  forth  in  section  5(c)  shall  receive  priority 

19  consideration  over  a  petition  submitted  by  any  other 

20  Indian  group. 

2 1  SEC.  8.  PRELEVnNARY  HEARING. 

22  (a)  In  GeneraIj. — Not  later  than  60  days  after  the 

23  receipt  of  a  documented  petition  by  the  Commission  sub- 

24  mitted  or  transferred  under  section  5(a)  or  submitted  to 

25  the  Commission  pursuant  to  section  6(a)(2)(B),  the  Com- 
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1  mission  shall  set  a  date  for  a  preliminary  hearing.  At  the 

2  preliminary  hearing,  the  petitioner  and  any  other  con- 

3  eerned  party  may  provide  evidence  concerning  the  status 

4  of  the  petitioner. 

5  (b)  Determina'^ion. — 

6  (1)  In  general. — Not  later  than  30  days  after 

7  the  conclusion  of  a  preliminary  hearing  under  sub- 

8  section  (a),  the  Commission  shall  make  a  determina- 

9  tion— 

10  (A)  to  extend  Federal  acknowledgment  of 

1 1  the  petitioner  as  an  Indian  tribe  to  the  peti- 

12  tioner;  or 

13  (B)     that    provides    that    the    petitioner 

14  should  proceed  to  an  adjudicatory  hearing. 

15  (2)  Notice  of  determination. — The  Com- 

16  mission  shall  publish  in  the  Federal  Register  a  no- 

17  tice  of  each  determination  made  under  paragraph 

18  (1). 

19  (c)  Information  To  Be  Promded  Prep^^vratory 

20  to  an  Adjudk^atory  He^vrino. — 

21  (1)  In  general. — If  the  Commission  makes  a 

22  determination  under  subsection  (b)(1)(B)  that  the 

23  petitioner  should  proceed  to  an  adjudicatory  hearing, 

24  the  Commission  shall — 
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1  (A)(i)     make    available    appropriate    evi- 

2  dentiary  records  of  the  Commission  to  the  peti- 

3  tioner  to  assist  the  petitioner  in  preparing  for 

4  the  adjudicatory  hearing;  and 

5  (ii)  include  such  guidance  as  the  Commis- 

6  sion  considers  necessary  or  appropriate  to  assist 

7  the  petitioner  in  preparing  for  the  hearing;  and 

8  (B)  not  later  than  30  days  after  the  con- 

9  elusion  of  the  preliminary  hearing  under  sub- 

10  section  (a),  provide  a  written  notification  to  the 

1 1  petitioner  that  includes  a  list  of  any  deficiencies 

12  or  omissions  that  the  Commission  rehed  on  in 

13  making     a     determination     under     subsection 

14  (b)(1)(B). 

15  (2)  Subject  of  adjudicatory  hearing. — 

16  The  list  of  deficiencies  and  omissions  provided  by 

17  the  Commission  to   a  petitioner  under  paragraph 

18  (1)(B)  shall  be  the  subject  of  the  adjudicatory  hear- 

19  ing.  The  Conmiission  may  not  make  any  additions  to 

20  the  list  after  the  Commission  issues  the  list. 

2 1  SEC.  9.  ADJUDICATORY  HEARING. 

22  (a)  In  General. — Not  later  than  180  days  after  the 

23  conclusion  of  a  preliminary  hearing  under  section  8(a),  the 

24  Commission  shall  afford  a  petitioner  who  is  subject  to  sec- 

25  tion  8(b)(1)(B)  an  adjudicatory  hearing.  The  subject  of 
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1  the  adjudieatoiy  hearing  shall  be  the  list  of  deficiencies 

2  and  omissions  provided  under  section  8(c)(1)(B)  and  shall 

3  be  conducted  pursuant  to  section  554  of  title  5,  United 

4  States  Code. 

5  (b)  Testimony  From  Staff  of  Commission. — In 

6  any  hearing  held  under  subsection  (a),  the  Commission 

7  may  require  testimony  from  the  acknowledgement  and  re- 

8  search  staff  of  the  Commission  or  other  Avitnesses.  Any 

9  such  testimony  shall  be  subject  to  cross-examination  by 

10  the  petitioner. 

1 1  (c)  Evidence  by  Petitioner. — In  any  hearing  held 

12  under  subsection  (a),  the  petitioner  may  provide  such  evi- 

13  dence  as  the  petitioner  considers  appropriate. 

14  (d)   Determination  by  Commission. — Not  later 

15  than  60  days  after  the  conclusion  of  any  hearing  held 

16  under  subsection  (a),  the  Commission  shall — 

17  (1)  make  a  determination  concerning  the  exten- 

18  sion  or  denial  of  Federal  acknowledgment  of  the  pe- 

19  titioner  as  an  Indian  tribe  to  the  petitioner; 

20  (2)  pubUsh  the  determination  of  the  Commis- 

21  sion  under  paragraph  (1)  in  the  Federal  Register; 

22  and 

23  (3)  deliver  a  copy  of  the  determination  to  the 

24  petitioner,  and  to  every  other  interested  party. 
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1  SEC.  10.  APPEALS. 

2  (a)  In  General. — Not  later  than  60  days  after  the 

3  date  that  the  Commission  pubhshes  a  determination  under 

4  section  9(d),  the  petitioner  may  appeal  the  determination 

5  to  the  United  States  District  Court  for  the  District  of 

6  Columbia. 

7  (b)  Attorney  Fees. — If  the  petitioner  prevails  in 

8  an  appeal  made  under  subsection  (a),  the  petitioner  shall 

9  be  eligible  for  an  award  of  reasonable  attorney  fees  and 

10  costs  under  section  504  of  title  5,  United  States  Code, 

1 1  or  section  2412  of  title  28  of  such  Code,  whichever  is  ap- 

12  plicable. 

13  SEC.  11.  EFFECT  OF  DETERMINATIONS. 

14  A  determination  by  the  Commission  under  section 

15  9(d)  that  an  Indian  group  is  recognized  by  the  Federal 

16  Government  as  an  Indian  tribe  shall  not  have  the  effect 

17  of  depriving  or  diminishing — 

18  (1)  the  right  of  any  other  Indian  tribe  to  govern 

19  the  reservation  of  such  other  tribe  as  such  reserva- 

20  tion  existed  prior  to  the  recognition  of  such  Indian 

21  group,  or  as  such  reservation  may  exist  thereafter; 

22  (2)  any  property  right  held  in  trust  or  recog- 

23  nized  by  the  United  States  for  such  other  Indian 

24  tribe  as  such  pi-operty  existed  prior  to  the  recogni- 

25  tion  of  such  Indian  group;  or 
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1  (3)    any   previously   or   independently   existing 

2  claim  by  a  petitioner  to  any  such  property  right  held 

3  in  trust  by  the  United  States  for  such  other  Indian 

4  tribe  prior  to  the  recognition  by  the  Federal  Govem- 

5  ment  of  such  Indian  group  as  an  Indian  tribe. 

6  SEC.  12.  IMPLEMENTATION  OF  DECISIONS. 

7  (a)  Eligibility  for  Services  and  Benefits.^ 

8  (1)   In  general. — Subject  to  paragraph  (2), 

9  upon  recognition  by  the  Commission  of  a  petitioner 

10  as  an  Indian  tribe  under  this  Act,  the  Indian  tribe 

11  shall— 

12  (A)  be  eligible  for  the  services  and  benefits 

13  from  the  Federal  Government  that  are  available 

14  to  other  federally  recognized  Indian  tribes  by 

15  virtue  of  their  status  as  Indian  tribes  with  a 

16  government-to-government  relationship  with  the 

17  United  States;  and 

18  (B)   have  the  responsibilities,   obUgations, 

19  privileges,  and  immunities  of  such  Indian  tribes. 

20  (2)  Programs  of  the  bureau. — 

21  (A)  In  general. — The  recognition  of  an 

22  Indian  group  as  an  Indian  tribe  by  the  Commis- 

23  sion  under  this  Act  shall  not  create  an  imme- 

24  diate  entitlement  to  programs  of  the  Bureau  in 

25  existence  on  the  date  of  the  recognition. 
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1  (B)  Availability  of  progra^ms. — 

2  (i)  Ix  GENER.\L. — The  programs  de- 

3  scribed  in  subparagraph  (A)  shall  become 

4  available  to  the  Indian  tribe  upon  the  ap- 

5  propriation  of  funds. 

6  (ii)     Requests     for     .u^propria- 

7  TIOXS. — The  Secretary-  and  the  Secretary- 

8  of  Health  and  Human  Services  shall  for- 

9  ward  budget  requests  for  funding  the  pro- 

10  grams  for  the  Indian  tribe  pursuant  to  the 

11  needs  determination  procedures  established 

12  under  subsection  (b). 

13  (b)    Needs    Determination'    and    Budget    Re- 

14  quest. — 

15  (1)    In    general. — Not   later  than    180   days 

16  after  an  Indian  gi"oup  is  recognized  by  the  Commis- 

17  sion  as  an  Indian  tribe  under  this  Act,  the  a|)pro- 

18  priate  officials  of  the  Bureau  and  the  Indian  Health 

19  Senice  of  the  Department  of  Health  and  Human 

20  Services   shall   consult   and    develop   in   cooperation 

21  with  the  Indian  tribe,  and  forward  to  the  Secretar>^ 

22  or  the  Secretary  of  Health  and  Human  Services,  as 

23  appropriate,  a  determination  of  the  needs  of  the  In- 

24  dian  tribe  and  a  recommended  budget  requii-ed  to 

25  serve  the  newly  recognized  hidian  tribe. 
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1  (2)  Submission  of  budget  request. — Upon 

2  receipt  of  the  information  described  in  paragraph 

3  (1),  the  appropriate  Secretary  shall  submit  to  the 

4  President  a  recommended  budget  along  with  rec- 

5  ommendations,  concerning  the  information  received 

6  under  paragraph   (1),   for  inclusion  in  the  annual 

7  budget  submitted  by  the  President  to  the  Congress 

8  pursuant  to  section  1108  of  title  31,  United  States 

9  Code. 

10  SEC.    13.   ANNUAL    REPORT    CONCERNING    COMMISSION'S 

1 1  ACTIVmES. 

12  (a)  List  of  Recognized  Tribes. — Not  later  than 

13  90  days  after  the  first  meeting  of  the  Commission,  and 

14  annually  on  or  before  each  January  30  thereafter,  the 

15  Commission  shall  publish  in  the  Federal  Register  a  hst 

16  of  all  Indian  tribes  that — 

17  (1)  are  recognized  by  the  Federal  Government; 

18  and 

19  (2)  receive  services  from  the  Bureau. 

20  (b)  Annual  Report. — 

21  (1)  In  general. — Beginning  on  the  date  that 

22  is  1  year  after  the  date  of  the  enactment  of  this  Act, 

23  and  annually  thereafter,  the  Commission  shall  pre- 

24  pare  and  submit  a  report  to  the  Committee  on  In- 

25  dian  Affairs  of  the  Senate  and  the  Committee  on 
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1  Resources  of  the  House  of  Representatives  that  de- 

2  scribes  the  activities  of  the  Commission. 

3  (2)  Context  of  reports. — Each  report  sub- 

4  mitted  under  this  subsection  shall  include,  at  a  mini- 

5  mum,  for  the  year  that  is  the  subject  of  the  report — 

6  (A)  the  number  of  petitions  pending  at  the 

7  be^nning  of  the  year  and  the  names  of  the  pe- 

8  titioners; 

9  (B)  the  number  of  petitions  received  dur- 

10  ing  the  year  and  the  names  of  the  petitioners; 

11  (C)  the  number  of  petitions  the  Commis- 

12  sion  approved  for  acknowledgment  during  the 

13  year  and  the  names  of  the  acknowledged  peti- 

14  tioners; 

15  (D)  the  number  of  petitions  the  Commis- 

16  sion  denied  for  acknowledgment  during  the  year 

17  and  the  names  of  the  petitioners;  and 

18  (E)  the  status  of  all  pending  petitions  on 

19  the  date  of  the  report  and  the  names  of  the  pe- 

20  titioners. 

2 1  SEC.  14.  ACTIONS  BY  PETITIONERS  FOR  ENFORCEMENT. 

22  Any  petitioner  may  bring  an  action  in  the  district 

23  court  of  the  United  States  for  the  district  in  which  the 

24  petitioner  resides,  or  the  United  States  District  Court  for 

25  the  District  of  Columbia,  to  enforce  the  provisions  of  this 
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1  Act,  including  any  time  limitations  within  which  actions 

2  are  required  to  be  taken,  or  decisions  made,  under  this 

3  Act.  The  district  court  shall  issue  such  orders  (including 

4  writs  of  mandamus)  as  may  be  necessary'  to  enforce  the 

5  provisions  of  this  Act. 

6  SEC.  15.  REGULATIONS. 

7  The  Commission  may,  in  accordance  \vith  applicable 

8  requirements  of  title  5,  United  States  Code,  promulgate 

9  and  publish  such  regulations  as  may  be  necessaiy  to  carry 

10  out  this  Act. 

1 1  SEC.  16.  GUTOELINES  AND  ADVICE. 

12  (a)  Guidelines. — Not  later  than  90  days  after  the 

13  first  meeting  of  the  Commission,  the  Commission  shall 

14  make  available  to  Indian  gi'oups  suggested  guidelines  for 

15  the  format  of  petitions,  including  general  suggestions  and 

16  guidelines  concerning  where  and  how  to  research  informa- 

17  tion  that  is  required  to  be  included  in  a  petition.  The  ex- 

18  amples  included  in  the  guidelines  shall  not  preclude  the 

19  use  of  any  other  appropriate  format. 

20  (b)  Research  Advice. — The  Commission  may,  upon 

21  request,  pro\ide  suggestions  and  ad\ice  to  any  petitioner 

22  with  respect  to  the  research  of  the  petitioner  concerning 

23  the  historical  background  and  Indian  identity  of  such  peti- 

24  tioner.  The  Commission  shall  not  be  responsible  for  con- 

25  ducting  research  on  behalf  of  the  petitioner. 
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1  SEC.  17.  ASSISTANCE  TO  PETITIONERS. 

2  (a)  Grants. — 

3  (1)  In  general. — The  Secretary  of  Health  and 

4  Human  Services  may  award  grants  to  Indian  groups 

5  seeking  Federal  recognition  as  Indian  tribes  to  en- 

6  able  the  Indian  groups  to — 

7  (A)  conduct  the  research  necessary  to  sub- 

8  stantiate  petitions  under  this  Act;  and 

9  (B)   prepare  documentation  necessary  for 

10  the  submission  of  a  petition  under  this  Act. 

11  (2)    Treatment    of    grants. — The    grants 

12  made  under  this  subsection  shall  be  in  addition  to 

13  any    other    grants    the    Secretary    of    Health    and 

14  Human  Services  is  authorized  to  provide  under  any 

15  other  provision  of  law. 

16  (b)  Competitive  Award. — The  grants  made  under 

17  subsection  (a)  shall  be  awarded  competitively  on  the  basis 

18  of  objective  criteria  prescribed  in  regulations  promulgated 

19  by  the  Secretary  of  Health  and  Human  Sei-vices. 

20  SEC.  18.  AUTHORIZATION  OF  APPROPRIATIONS. 

21  (a)  Commission. — There  are  authorized  to  be  appro- 

22  priated  to  the  Commission  to  carry  out  this  Act  (other 

23  than  section  17) — 

24  (1)  $1,500,000  for  fiscal  year  1996;  and 

25  (2)  $1,500,000  for  each  of  fiscal  years   1997 

26  through  2008. 
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1  (b)  Secretary  of  HHS.— To  carry  out  section  17, 

2  there  are  authorized  to  be  appropriated  to  the  Department 

3  of  Health  and  Human  Services  for  the  Administration  for 

4  Native  Americans  $500,000  for  each  of  fiscal  years  1996 

5  through  2007. 

O 
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The  Chairman.  With  that,  I  would  like  to  welcome  my  friend  and 
colleague,  Senator  Inouve,  the  distinguished  Vice  Chainnan,  for 
any  remarks  he  would  like  to  make. 

STATEMENT  OF  HON.  DANIEL  K.  BVOUYE,  U.S.  SENATOR  FROM 
HAWAII,  VICE  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

Senator  Inouye.  Thank  you  very  much,  and  I  thank  you,  sir,  for 
your  continuing  sensitivity  to  the  special  circumstances  of  history 
which  continue  to  challenge  the  Native  people  of  Hawaii,  and  for 
this  proposal  to  omit  reference  to  Native  Hawaiians  in  this  meas- 
ure. 

While  there  are  many  aspects  of  our  history  that  are  shared  by 
all  Native  peoples,  it  is  also  true  that  Native  Hawaiians  do  not  see 
themselves  as  Indians  or,  for  that  matter,  as  tribes.  It  is  also  clear 
that  the  procedures  which  this  measure  is  designed  to  address 
have  traditionally  been  applied  only  to  tribal  groups,  and  therefore 
Native  Hawaiians  would  not  come  within  the  jurisdiction  of  this 
measure. 

As  my  chairman  well  knows,  there  was  a  time  in  our  history 
when  the  government  that  represented  the  indigenous  people  of 
Hawaii  enjoyed  treaty  relationships  not  only  with  the  United 
States,  but  with  many  other  nations,  including  Great  Britain  and 
France.  These  treaty  relations  are  one  aspect  that  Native  Hawai- 
ians have  in  common  with  their  Native  brothers  and  sisters  in  the 
continental  United  States. 

We  also  know,  sadly,  that  the  government  of  Hawaii  was  over- 
thrown in  1893,  with  the  aid  of  United  States  Marines — an  action 
which  the  President  of  the  United  States  later  denounced. 

But  it  is  that  unique  aspect  of  the  history  of  the  government  of 
the  Hawaiian  people  that  also  distinguishes  it  from  tribal  govern- 
ments, and  which  will  undoubtedly  require  the  restoration  of  sov- 
ereignty by  a  different  means  than  that  which  we  today  address. 

So  I  once  again  thank  my  chairman  for  his  thoughtful  suggestion 
that  we  amend  the  bill. 

As  we  turn  to  the  matter  before  us  today,  I  think  it  is  clear  that 
a  statutorily-established  process  for  the  orderly  treatment  of  peti- 
tions for  Federal  recognition  enjoys  broad-based  support  in  Indian 
country.  As  most  of  those  who  are  gathered  in  this  room  today 
know,  this  is  not  the  first  session  of  the  Congress  in  which  the  com- 
mittee has  sought  to  address  concerns  about  the  Federal  acknowl- 
edgment process.  Indeed,  we  have  worked  lon^  and  hard,  and  as 
the  Chairman  has  stated,  we  have  had  10  hearings  in  the  past  few 
years.  Where  this  committee  has  consistently  confronted  challenges 
is  in  the  effort  to  achieve  a  consensus  on  what  that  process  should 
be,  and  what  criteria  ought  to  be  applied  to  petitioning  groups. 

Having  listened  to  many  hours  of  testimony  on  this  subject  over 
the  past  8  years,  I  have  become  convinced  that  our  most  important 
focus  must  be  on  the  criteria  that  are  applied  to  petitioning  groups. 
In  my  view,  there  are  some  important  distinctions  that  can  and 
should  be  made  amongst  petitioning  groups;  and  while  I  will  not 
take  the  time  today  to  address  each  distinction  that  could  be  made, 
there  are  a  few  that  seem  to  be  rather  obvious. 

For  instance,  there  are  tribes  who  in  good  faith  entered  into  trea- 
ties with  the  United  States.  If  our  predecessors  in  the  Senate  failed 
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to  ratify  those  treaties,  it  is  certainly  not  the  fault  or  the  respon- 
sibility of  those  tribes.  Why  should  these  tribes,  then,  have  to  prove 
their  existence  to  the  Government  when  clearly  there  was  a  time 
in  our  history  when  the  national  Government  not  only  recognized 
their  existence,  but  dealt  with  them  on  a  government-to-govem- 
ment  basis? 

Then  there  are  tribes  to  whom  a  federally-recognized  status  was 
accorded  and  later  terminated.  Again,  the  United  States  certainly 
cannot  now  simply  elect  to  ignore  a  prior  history  of  govemment-to- 
govemment  relationships  with  such  tribes. 

And  so  I  pledge  my  continuing  commitment  to  work  with  my 
chairman  to  see  if  we  can  finally  reach  some  closure  in  this  session 
of  the  Congress  and  enact  legislation  which  will  assure  a  fair  proc- 
ess and  an  integrity  in  the  criteria  that  are  to  be  applied. 

Once  again  I  thank  you,  Mr.  Chairman,  for  your  sensitivity  and 
for  your  leadership  in  this  area. 

The  Chairman.  Thank  you  very  much,  Senator  Inouye.  I  think 
your  words  are  very  important.  There  continues  to  be  disagreement 
amongst  manv  Members  of  the  Senate  and  the  House  as  to  exactly 
how  we  should  proceed;  that's  the  reason  why  we  have  hearings, 
but  there  is  general  agreement  that  the  process  as  it  presently  ex- 
ists is  unsatisfactory,  and  I  hope  that  we  can  at  some  point  have 
enough  hearings  and  enough  information  that  the  Congress  will 
move  forward  on  this  issue. 

Senator  Thomas,  welcome.  Did  you  have  any  opening  comment 
you  would  like  to  make? 

STATEMENT  OF  HON.  CRAIG  THOMAS,  U.S.  SENATOR  FROM 
WYOMING 

Senator  Thomas.  Mr.  Chairman,  I  do  have  a  short  opening  state- 
ment. 

Thank  you,  Mr.  Chairman.  I  know  there  is  a  press  for  time,  so 
in  fairness  to  the  witnesses  I  will  be  brief 

The  recognition  issue  is  one  that  is  thorny  and  complex.  Because 
it  lies  at  the  heart  of  Indian  affairs,  it  is  one  that  stirs  strong  pas- 
sions among  both  supporters  and  detractors.  As  you  know,  the 
issue  is  of  special  interest  to  me,  and  I  believe  my  views  are  fairly 
well  known;  as  the  ranking  Republican  last  year  on  the  House  Sub- 
committee on  Native  American  Affairs,  I  worked  closely  with  Con- 
gressman Richardson  to  craft  the  only  bill  to  reform  the  recognition 
process  that  ever  passed  the  House.  S.  479,  the  bill  before  us  today, 
is  similar  to  that  legislation. 

I  have  been  a  stern  critic  of  the  process,  not  only  because  of  the 
flaws  that  I  see  in  it,  but  because  those  flaws  spawn  ill-conceived 
attempts  to  legislatively  circumvent  the  process  entirely.  I  can 
think  of  no  worse  effect  of  this  problem  in  the  FAP  than  efforts  to 
recognize  outside  gproups  through  this  other  legislative  process. 

I  will  note,  too,  that  the  FAP  has  gotten  oetter  in  the  past  2 
years.  At  the  end  of  1993  the  Bureau  put  into  place  a  new  set  of 
regulations,  designed 

[General  failure  of  committee  room  sound  system.] 

Senator  Thomas.  In  any  event,  I  look  forward  to  it,  and  I  am 
pleased  that  there  is  movement,  and  I  certainly  believe  there  ought 
to  be  and  I  support  this  bill. 
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The  Chairman.  Thank  you  very  much,  Senator  Thomas. 

Michael  Anderson  Deputy  Assistant  Secretary;  he  is  accom- 
panied by  Holly  Reckord,  who  is  Chief  of  the  Branch  of  Acknowl- 
edgment and  Research. 

Welcome.  Please  proceed  with  your  statement  in  whatever  fash- 
ion you  feel  is  most  effective.  Your  complete  statement  will  be 
made  part  of  the  record. 

STATEMENT  OF  MICHAEL  ANDERSON,  DEPUTY  ASSISTANT 
SECRETARY  FOR  INDIAN  AFFAIRS,  DEPARTMENT  OF  THE  IN- 
TERIOR, ACCOMPANIED  BY  HILDA  A.  MANUEL,  DEPUTY 
COMMISSIONER,  BIA;  AND  HOLLY  RECKORD,  CHIEF, 
BRANCH  OF  ACKNOWLEDGMENT  AND  RESEARCH 

Mr.  Anderson.  Good  morning,  Mr.  Chairman  and  members  of 
the  committee.  My  name  is  Michael  Anderson.  I  am  the  Deputy  As- 
sistant Secretary  for  Indian  Affairs.  I  will  summarize  in  large  part 
the  testimony  that  we  have  today.  Also,  I  appreciate  the  clarifica- 
tions from  both  Senator  Inouye  and  also  the  recognition  of  some 
progress  from  Senator  Thomas.  I'm  sorry  the  microphone  had  to  go 
out  when  you  said  that,  but  we  do  appreciate  both  the  comments 
of  support  that  noted  some  progress  in  the  BAR  process  in  the  last 
couple  of  years,  and  I  also  believe  that  the  Chairman's  statement 
on  introduction  in  the  Congressional  Record  of  this  bill  also  re- 
flected some  recognition  of  the  progress  that  has  been  made. 

We're  here  to  present  the  Department's  views  today  on  S.  479, 
a  bill  to  provide  for  administrative  procedures  to  extend  Federal 
recognition  to  certain  Indian  groups,  and  for  other  purposes.  As  we 
understand  the  bill,  it  is  to  establish  an  administrative  procedure 
under  the  direction  of  a  commission  to  extend  Federal  recognition 
to  certain  Indian  groups,  providing  protection,  services,  immuni- 
ties, and  other  privileges  currently  enjoyed  by  other  federally-recog- 
nized Indian  tribes. 

The  Independent  Commission  on  Indian  Recognition  will  be  au- 
thorized to  direct  any  officer,  department,  agency,  or  establishment 
of  the  Federal  Government  to  provide  information  as  required  for 
the  commission  to  carryout  the  provisions  of  S.  479.  They  would 
also  be  given  the  authority  to  direct  the  above  entities  to  make  any 
facilities  and  services  available  to  the  commission. 

In  addition,  as  we  understand,  the  commission  would  have  the 
authority  to  detail  Federal  Government  employees  for  its  use  on  a 
nonreimbursable  basis. 

It  importantly  adopts  many  of  the  revised  regulations  of  the  ad- 
ministration process  now  employed  by  the  Department  in  its  re- 
search on  prospective  tribes.  It  also  essentially  codifies  the  regula- 
tions that  were  promulgated  by  the  Department  in  February  1994. 

The  Department,  of  course,  appreciates  the  interest  of  this  com- 
mittee in  this  important  issue  of  Federal  recognition,  and  it  shares 
many  of  the  concerns  that  are  reflected  in  S.  479.  However,  and  re- 
grettably, the  Department  opposes  the  enactment  of  S.  479.  We 
have  several  concerns,  including  the  following: 

S.  479  would  remove  the  authority  to  acknowledge  tribes  from 
the  Department  of  the  Interior,  where  it  has  historically  been  lo- 
cated and  which  has  the  primary  responsibility  for  maintaining  the 
trust  relationship  with  Indian  tribes.  This  Department  houses  all 
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the  Federal  Government's  expertise  in  Indian  acknowledgment 
matters  through  its  historians,  anthropologists,  genealogists,  and 
legal  counsel,  and  essentially  would  develop  a  new,  independent 
commission  where  this  historic  expertise  has  not  been  housed, 
where  it  is  uncertain  what  types  of  expertise  would  be  drawn  upon 
by  the  commission. 

I  think  that  today  we  will  hear  from  other  witnesses  that  may 
testify,  as  well,  that  they  are  concerned  about  the  possibility  of  a 
commission  that  would  be  outside  of  the  Bureau.  Certainly,  the 
BIA  and  the  Department  have  strong  concerns  about  bringing  a 
new  entity  into  this  process,  particularly  given  the  experience  with 
the  National  Indian  Gaming  Commission;  the  delays  in  promulga- 
tion of  regulations  under  that  authority;  and  the  delays  in  appoint- 
ing commissioners  as  well.  So  the  history  in  this  area  has  not  been 
good. 

This  bill  also  would  not  necessarily  create  a  simpler,  more  appro- 
priate, or  more  fair  process  for  acknowledging  Indian  tribes  than 
that  which  the  Department  has  in  place  today  provided  by  the  reg- 
ulation promulgated  in  February  1994,  after  extensive  comment. 
Instead,  in  many  cases  S.  479  would  set  up  a  process  that  would 
be  more  adversarial  and  more  costly  to  the  petitioners  and  to  the 
Government  than  the  present  svstem.  It  is  certainly  something 
that  I'm  sure  the  committee  would  not  want  to  do  knowingly,  and 
we  want  to  bring  information  to  you  that  might  demonstrate  some 
of  the  disadvantages  of  the  current  bill. 

In  addition,  S.  479  doesn't  even  go  as  far  as  the  existing  revised 
regulations  to  lessen  the  burden  of  proof  for  groups  demonstrating 
that  they  were  previously  recognized.  So  S.  479  would  set  up,  in 
many  cases,  particularly  with  regards  to  burdens  of  proof  of  contin- 
uous political  existence,  standards  that  are  even  more  restrictive 
than  are  currently  in  our  regulations. 

However,  S.  479  does  retain  the  main  criteria  for  establishing 
tribal  existence  as  set  forth  in  our  current  Title  25  Code  of  Federal 
Regulations,  Part  83.  We  are  aware  that  questions  have  been 
raised  concerning  the  appropriateness  of  these  criteria.  These  ques- 
tions have  been  raised  by  unacknowledged  groups  with  whom  we've 
been  meeting,  as  part  of  the  administration  process  sponsored  by 
the  White  House.  We've  had  a  series  of  at  least  five  meetings  with 
unacknowledged  groups,  where  strong  concerns  about  the  current 
criteria  have  been  raised;  that's  the  so-called  "Cohen  criteria"  that 
are  now  incorporated  into  our  regulations. 

We  believe  these  criteria  are  based  on  historical  precedent,  law, 
and  policy.  They  have  been  upheld  in  court,  most  recently  in  the 
Federal  District  Court  case,  Miami  Nation  v.  Babbitt.  However,  as 
an  extension  of  good  faith  to  the  unacknowledged  tribes  who  have 
raised  criticisms  about  these  criteria,  we  would  like  to  inform  the 
committee  that  we  are  going  to  begin  a  dialog  with  the  petitioners 
and  their  advisers  to  review  this  criteria  £ind  consider  possible 
changes.  Also,  as  part  of  this  dialog  we  will  make  sure  that  feder- 
ally recognized  tribes  are  also  consulted  during  this  policy  review. 
So  something  that  has  long  been  criticized,  tne  so-called  "Cohen 
criteria,"  is  going  to  be  subject  to  an  Administration  policy  review. 
We  intend  to  keep  this  committee  informed  of  any  developmental 
progress,  and  what  the  conclusions  of  this  review  will  reveal.  We 
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expect  this  review  to  take  place  over  the  summer  and  we  will, 
hopefully,  have  some  information  to  share  with  the  committee  by 
fall. 

Of  course,  any  conclusions  that  would  change  the  current  regula- 
tions that  are  in  place  would  require  notice  and  comment  and  full 
APA  compliance  if  such  conclusions  result  in  some  changes  to  the 
current  regulations. 

Under  the  leadership  of  our  Assistant  Secretary,  Ada  Deer,  the 
Administration  has  taken  significant  steps  to  improve  the  adminis- 
trative process  for  acknowledgment.  We  think  these  are  real,  and 
that  they  are  important.  We  share  with  you  the  concerns  that  the 
acknowledgment  decisions  be  made  in  a  timely  fashion  and  that 
the  process  not  be  burdensome.  However,  the  goal  of  expediting  de- 
cisionmaking must  not  compromise  the  quality  of  research  required 
to  make  accurate  decisions,  nor  risk  the  petitioners'  rights  to  obtain 
full  consideration  of  their  cases. 

What  we  have  done  over  the  past  several  months,  as  a  result  of 
Ada  Deer's  leadership.  White  House  direction,  and  the  committee's 
involvement  and  overview  of  this  matter,  is  to  send  more  of  our  re- 
searchers out  to  the  field  for  onsite  meetings.  We  have  been  to 
Michigan,  California,  Connecticut,  Virginia,  Washington,  and  other 
States  to  do  on-  site  technical  reviews,  and  also  to  encourage  peti- 
tioners to  submit  their  petitions,  which  they  have  done,  in  unprece- 
dented numbers. 

The  degree  to  which  we  have  been  able  to  gain  the  trust  of  peti- 
tioners has  been  very  encouraging  to  us.  We  have  been  able  to 
work  with  them  so  that  when  they  submit  a  petition  they  have  the 
correct  information.  Petitions  that  focus  on  the  wrong  information 
are  corrected  and  we  are  able  to  focus  on  the  information  that's  ac- 
tually needed. 

Of  course,  to  pursue  these  goals,  as  I  mentioned  earlier,  we  had 
published  revised  acknowledgment  regulations  in  February  1994. 
That  was  after  full  notice  and  comment.  It  increases  the  amount 
of  research  required  for  both  the  majority  of  petitioners  and  for  the 
Bureau  of  Acknowledgment  evaluators.  The  guidelines  for  these 
regulations  were  recently  sent  to  all  the  petitioners. 

In  addition,  we  have  been  working  on  bolstering  the  staff  of  the 
BAR.  We  have  heard  in  the  past  that  the  staff  are  "entrenched  bu- 
reaucrats," and  particularly,  when  I  came  to  the  Department,  I 
wanted  to  know  exactly  how  many  researchers  had  been  there  for 
15  or  20  years.  In  fact,  this  is  basically  a  new  BAR  staff;  10  of  the 
11  researchers  who  have  been  there,  have  been  there  less  than  5 
years.  The  Director,  Holly  Reckord,  has  been  there  onlv  5  years 
herself  as  the  chief  of  this  branch.  So  this  is  a  new  staff,  who  are 
highly  qualified;  who  have  advanced  degrees  from  places  such  as 
Northwestern,  American,  and  Stanford  University.  Most  have  been 
hired  over  the  last  3  years.  In  fact,  I  think  only  one  researcher  has 
been  there  longer  than  4  years.  So  this  is  basically  a  new  staff  that 
comes  from,  in  many  cases,  working  with  unrecognized  groups. 

We  are  also  seeing  the  results  of  these  changes,  as  I  mentioned. 
Petitioners  were  hesitant  in  the  past  to  submit  petitions  because  of 
the  discouragement  about  the  reputation  of  the  Bureau  being  bi- 
ased or  setting  up  hurdles  rather  than  being  of  help.  We  are  now 
seeing  that,  as  a  result  of  our  outreach  and  onsite  visits,  many  pe- 
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titioners  are  coming  forward.  For  example,  since  January  we  have 
received  12  new  letters  of  intent.  We  are  making  decisions  on  peti- 
tions more  quickly  than  ever  before.  We  have  published  six  pro- 
posed findings  during  the  last  12  months;  that's  in  comparison  to 
an  average  of  only  1.7  proposed  findings  per  year  under  the  old 
regulations. 

We  are  concerned  that  S.  479  would  set  back  these  improve- 
ments. We  believe  that  an  independent  commission  would  involve 
considerable  additional  expense,  as  well  as  a  significant  delay  in 
the  acknowledgment  process  as  it  sets  up  staff  and  gains  the  exper- 
tise and  experience  necessary  to  make  accurate  and  informed  deci- 
sions. 

Moreover,  there  is  no  provision  in  the  bill  that  talks  about  how 
the  commission  obtains  its  staff,  and  whether  it  would  utilize  the 
existing  experience  that  the  Department  has  built  up  over  a  num- 
ber of  years. 

We  also  have  concerns  that  we  can  provide  in  more  detail  with 
regard  to  the  formal  adjudicatory  proceeding  in  S.  479,  which  basi- 
cally requires  petitioners  to  present  a  fully  documented  petition. 
We  give  a  quick  review  within  60  days,  and  then  that  becomes  the 
basis  for  any  record  decision.  A  fully  documented  petition  to  start 
in  our  view,  would  hinder  the  open  consultation  and  review  process 
that  is  part  of  the  process  now.  It  basically  sets  into  motion  an  ad- 
versarial on-the-record  hearing  process  rather  than  on-the-record 
or  even  off-the-record  discussions. 

These  timelines  might  not  allow  the  commissioners  and  their 
staff  to  consider  complicated  historical  genealogical  and  anthropo- 
logical issues  raised  by  many  petitions;  60  days  to  develop  and  re- 
view an  extensive  genealogy  of  a  petition  that  may,  say,  have  4,000 
members  is  simply  not  enough  time. 

Finally,  there  is  no  section  in  S.  479  that  is  equivalent  to  25  CFR 
Part  83.6,  which  states  general  standards  for  interpreting  the  evi- 
dence and  the  criteria.  This  is  an  integral  part  of  providing  a  clear 
and  consistent  review  of  cases.  Without  that  guidance  on  how  to  in- 
terpret the  criteria,  while  S.  479  codifies  the  criteria,  it  doesn't  give 
any  guidance  on  how  the  criteria  should  be  interpreted.  We  think 
that  Congress  might  want  to  give  some  direction  in  that  regard. 

We  do  support  the  provision  for  a  sunset  rule.  We  believe  that 
there  really  should  be  an  end  to  the  acknowledgment  process  after 
all  eligible  groups  have  been  given  a  fair  chance  to  participate  in 
the  process.  We  also  support  the  increased  funding  to  petitioners 
to  prepare  necessary  materials;  much  of  that  funding  comes  from 
the  Administration  for  Native  Americans,  and  we  certainly  support 
requests  for  tribes  to  give  them  expertise  and  funding  to  develop 
their  petitions. 

Also,  we  would  support  legislation  which  would  confirm  the  Sec- 
retary's authority  to  acknowledge  tribes  and  establish  the  basic 
procedure  for  law.  While  that's  been  held  by  the  courts,  if  this  was 
confiTmed  by  Congress,  the  Secretary  would  be  able  to  make  deci- 
sions that  would  not  be  subject  to  challenge  on  the  Secretary's  au- 
thority, which  takes  a  lot  of  time  and  litigation  expense,  and  in- 
stead we  could  focus  on  the  merits  of  the  case  and  not  the  regu- 
latory authority  of  the  Secretary. 
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Just  in  summary,  let  me  say  that  while  we  oppose  many  of  the 
provisions  of  S.  479  in  its  present  form,  we  would  be  happy  to  work 
with  your  staff  to  brief  the  members,  to  make  necessary  changes 
to  address  our  concerns.  We  feel  that  it's  probably  unlikely  we 
could  make  much  progress  on  the  fundamental  issue  of  moving  the 
independent  commission  out  of  the  BIA,  but  on  some  of  the  proce- 
dural positions  that  we  have  outlined  here,  we  would  be  more  than 
happy  to  work  on  that  portion  of  it. 

With  the  committee's  permission,  we  would  also  like  to  offer  a 
more  detailed  analysis  of  S.  479  so  that  we  can  provide  for  the 
record  a  more  extensive  discussion  of  these  issues. 

[Information  follows:] 

The  Department  opposes  the  enactment  of  S.  479  for  the  following  reasons:  First, 
it  would  remove  the  authority  to  acknowledge  Tribes  from  the  Secretary  of  the  Inte- 
rior, where  it  has  historically  been  located.  The  Department  of  the  Interior  houses 
the  Government's  expertise  in  Indian  matters  and  has  the  primary  responsibility  for 
maintaining  the  trust  relationship  with  Indian  Tribes. 

Second,  S.  479  would  not  create  a  simpler,  more  appropriate,  or  more  fair  process 
for  acknowledging  Indian  tribes  than  the  one  in  place  todav.  Instead,  it  would  set 
up  a  process  which  on  its  face  can  not  work  and  which  will  be  more  costly  to  the 
petitioners  and  the  Government  than  the  present  system.  This  bill  will  introduce 
an  adversarial  process  which  does  not  allow  for  a  careful  airing  of  the  facts  of  each 
case.  It  does  not  provide  a  better  guarantee  of  due  process  than  the  revised  acknowl- 
edgment regulations. 

Third,  the  bill  has  many  problems  in  the  area  of  the  standards  of  recognition, 
when  compared  to  the  existing  regulation.  It  does  not  go  as  far  as  the  revised  regu- 
lation to  lessen  the  burden  of  proof  for  groups  demonstrating  that  they  were  pre- 
viously recognized.  The  bill  also  does  not  clarify  the  standards  of  proof. 

The  acknowledgment  process  is  best  housed  in  the  Department  of  the  Interior,  the 
agency  with  the  background,  expertise  and  the  commitment  to  protect  Tribal  sov- 
ereignty. 

The  Federal  Acknowledgment  Process,  a  regulatory  process  for  recognizing  Indian 
Tribes,  has  been  administered  for  16  years  by  the  Bureau  of  Indian  Affairs  in  the 
Branch  of  Acknowledgment  and  Research  (BAR).  The  function  of  acknowledging  In- 
dian Tribes  is  an  integral  part  of  the  BIA's  total  commitment  to  protecting  the  gov- 
emment-to-govemment  relationship  between  the  United  States  and  Indian  Tribes. 
If  Indian  groups  are  recognized  as  Tribes  without  fair  and  careful  study,  the  sov- 
ereignty of  all  existing  Indian  Tribes  will  be  jeopardized. 

This  Administration,  under  the  leadership  of  Assistant  Secretary  of  Indian  Affairs 
Ada  E.  Deer,  has  taken  significant  steps  to  improve  the  administrative  process  for 
acknowledgment.  We  share  your  concerns  that  acknowledgment  decisions  be  made 
in  a  timely  fashion  and  that  the  process  not  be  burdensome  to  the  petitioners.  How- 
ever, the  goal  of  speeding  up  the  rate  of  decisionmaking  must  not  compromise  the 
quality  of  research  required  to  make  accurate  decisions.  Nor  should  the  desire  for 
speedy  decisions  risk  the  petitioners'  rights  to  present  their  evidence  and  obtain  full 
consideration  of  their  case. 

This  Administration  has  taken  many  steps  to  improve  the  administrative  process. 

This  Administration  has  already  taken  many  steps  to  improve  the  administrative 
process.  We  have  published  a  revised  acknowledgment  regulation,  which  decreases 
the  amount  of  research  required  both  for  the  majority  of  petitioners  and  for  BAR's 
evaluators.  The  Guidelines  for  this  regulation  will  soon  be  sent  to  all  petitioners. 
We  have  undertaken  an  aggressive  program  of  technical  assistance  and  outreach  to 
petitioners,  including  onsite  visits  and  telephone  conferences.  We  have  worked  close- 
ly with  the  acknowledgment  task  force  of  the  congressionally  mandated  Advisory 
Council  on  California  Indian  Policy.  We  have  participated  in  four  meetings  at  the 
White  House  which  focused  on  the  problems  of  petitioners.  A  new  staff  is  vigorously 
pursuing  efforts  to  streamline  the  process  and  create  an  open,  give-and-take  rela- 
tionship with  petitioners. 

We  are  seeing  the  results  of  our  changes.  More  final  decisions  are  being  made. 
At  the  same  time,  more  documented  petitions  are  being  submitted,  an  indication  to 
us  that  our  technical  assistance  is  beginning  to  bear  fruit,  as  petitioners  and  their 
consultants  learn  what  they  must  do  and  complete  the  work. 
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We  are  open  to  continuing  improvement  of  the  present  process.  We  are  willing  to 
establish  an  advisory  committee  or  other  type  of  outside  panel  to  provide  oversight 
and  consultation  on  difficult  or  controversial  research  and  evaluation  issues. 

The  BAR  has  increased  its  technical  assistance  and  outreach  efforts. 

We,  too,  are  concerned  about  the  time  and  effort  it  has  taken  for  petitioners  to 
go  through  the  process.  Ha'/ing  worited  with  them  for  many  years,  the  BAR  knows 
about  the  obstacles  petitioners  nave  faced.  When  petitioners  say  that  they  have  been 
in  the  process  for  many  years  without  result,  we  know  that  often  it  is  because  they 
have  run  out  of  funds,  or  have  not  begun  to  document  their  claims,  compile  an  accu- 
rate membership  list,  or  verify  their  genealogy.  These  tasks  are  not  arbitrary  hur- 
dles set  before  petitioners.  Rather,  a  membership  roll,  genealogical  evidence,  and  a 
governing  document  accepted  by  its  members  are  basic  requirements  for  a  function- 
ing Tribe. 

We  take  very  seriously  our  responsibility  to  assist  petitioners  by  providing  them 
with  information  and  guidance  in  preparing  petitions  for  acknowledgment.  We  do 
provide  petitioners  with  the  information  ana  assistance  which  wUl  help  them  do  the 
required  tasks.  We  are  available  to  answer  the  petitioners'  questions,  to  support 
their  political  institutions  and  processes,  and  to  provide  them  guidance  in  dealing 
with  tne  acknowledgment  regulation. 

Onsite  technical  assistance  has  been  given  in  Michigan,  Connecticut,  Virginia, 
Mainland,  and  Washington,  as  well  as  California,  where  we  are  working  with  the 
Advisory  Council  on  California  Indian  Policy  to  resolve  the  unique  issues  facing  the 
petitioners  of  that  state.  This  has  resulted  in  improved  petitions  and  better  working 
relationships  with  petitioners.  We  are  seeing  petitioners  who  hesitated  to  submit  pe- 
titions because  they  were  confused  and  discouraged  about  the  process,  who  are  now 
preparing  and  submitting  petitions  and  proceeding  through  the  administrative  proc- 
ess. 

Most  petitioners  have  educated  or  politically  experienced  members  who  can  be- 
come a  resource  for  their  group.  We  are  finding  that  much  of  the  research  can  be 
fierformed  very  adequately  by  petitioners  themselves,  with  training  and  guidance 
rom  BAR.  Recently,  we  have  received  several  petitions  prepared  by  group  members 
themselves.  Members  are  taking  on  the  task  and  utilizing  tne  talents  of  tneir  entire 
membership. 

The  BAR  is  also  tailoring  its  technical  assistance  to  each  group's  unique  cir- 
cumstances. For  instance,  in  a  recent  technical  assistance  meeting,  five  BAR  re- 
searchers worked  with  a  group's  executive  director  and  anthropologist  for  several 
hours  to  design  a  3-month  research  strategy  which  would  make  maximum  use  of 
the  resources  available  to  them.  The  BAR  encouraged  them  to  use  their  group  mem- 
bers to  record  oral  history  and  collect  documents.  Through  this  kind  of  give-and-take 
consultation,  the  BAR  staff  and  the  petitioner's  researchers  settled  on  a  few  very 
specific  tasks.  These  kinds  of  meetings  occur  every  week  in  the  BAR,  as  it  attempts 
to  cut  down  the  expense  of  researching  acknowledgment  cases. 

By  introducing  a  formal  adjudicatory  process,  S.  479  will  make  acknowledgment 
more  adversarial  than  necessary.  We  believe  that  the  more  adversarial  process 
would  conflict  with  a  program  of  outreach  to  petitioners.  It  will  destroy  the  coopera- 
tive, productive  efforts  the  Department  is  working  so  hard  to  create. 

The  BAR  staff  is  highly  qualified  and  has  been  instrumental  in  making  the  ac- 
knowledgment process  faster. 

The  BAR  staff  is  not  an  "entrenched  bureaucracy"  that  has  resisted  change,  as 
some  testimony  has  suggested.  It  is  also  highly  qualified.  Only  one  BAR  acknowl- 
edgment researcher  has  worked  for  the  BAR  longer  than  2  years.  The  Branch  Chief 
has  worked  for  the  Government  less  than  5  years.  The  new  staff  members  have 
brought  new  perspectives  and  creative  methods  which  were  instrumental  in  creating 
the  revised  regulation  and  the  outreach  program  to  petitioners.  Some  petitioners 
now  refer  to  "the  new  BAR."  The  criteria  language  in  S.  479  is  taken  from  the  re- 
vised acknowledgment  regulation  which  was  developed  by  BAR  staff. 

The  BAR  has  a  highly  qualified  staff.  The  Branch  Chief,  has  over  15  years  experi- 
ence with  Alaska  Natives,  cultural  resources  management  and  as  an  editor  for  the 
National  Geographic.  Two  new  historians,  both  graduates  of  Stanford  with  more 
than  15  years  of  experience  in  the  private  and  non-profit  sectors,  have  already  writ- 
ten several  recent  findings.  Four  anthropologists,  with  degrees  from  Northwestern, 
American,  and  Stanford  Universities,  are  also  mature  practitioners  who  have  devel- 
oped streamlined  analyses  to  complement  the  revised  regulation.  BAR's  two  genealo- 
gists are  well  regarded  in  their  field  and  both  have  20  years  of  genealogical  research 
experience.  They  have,  on  occasion,  donated  their  weekends  to  helping  petitioners 
find  their  way  around  archives  and  have  taught  them  how  to  do  their  own  geneal- 
ogies. The  BAR  researchers  have  won  many  awards,  including  Wilson  Fellowships, 
Fulbrights,  National  Science  Foundation,  and  Wenner-Gren  grants,  to  name  a  few, 
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and  they  hold  positions  in  local  and  national  professional  organizations.  They  write, 
edit,  and  publish  papers  and  books,  and  serve  on  grant  award  panels  for  other  agen- 
cies. 

We  predict  that  it  will  take  months,  even  years,  to  set  up  the  Commission,  hire 
new  staff,  and  to  acquire  experience  and  expertise  equivalent  to  that  in  the  BAR 
today. 

Critics  of  the  Acknowledgment  process  have  commented  favorably  about  the  new 
regulations. 

William  Sturtevant,  editor  of  the  Handbook  of  North  American  Indians,  pre- 
viously a  sharp  critic  of  the  acknowledgment  process,  spontaneously  and  enthu- 
siastically endorsed  the  revised  acknowledgment  regulation.  He  praised  it  as  being 
much  more  woricable,  as  reflecting  how  anthropologists  view  Incuan  Tribes,  and  as 
being  responsive  to  advice  and  criticism  from  the  profession. 

Excerpt  from  testimony  of  William  Sturtevant  in  an  August  1994,  hearing  in 
Greene  v.  Babbitt  (pp.  56-72): 

Yes,  I've  looked  at  [the  revised  regulations]  fairly  carefiilly,  and  partly  I  guess  I 
was  surprised  and  pleased  to  see  that  the  94  procedures  are,  in  mv  view,  so  much 
better  than  the  ones  in  78.  And  furthermore,  that  the  Bureau  of  Acknowledgment 
and  Research  seems  to  have  taken  advantage  of  the  committee  they  called  together 
in  1992,  of  which  I  was  a  participant,  to  advise  them  on  effectively  reforming  their 
procedures.  And  it  looked  to  me  as  though  they  really  did  take  account  of  what  we 
suggested.  It  also  shows  that  at  the  time  I  thought — I  wasn't  quite  sure  why  they 
were  calling  us  together,  but  it  looks  as  though  they  really  were  sincerely  concerned 
about  improving  their  procedures  to  meet  the  difficulties  that  they  and  petitioners 
have  run  into  with  the  old  procedures.  So  thev  looked  to  me  much  better.  Of  course, 
everything  is  in  how  they're  applied,  but  it  looks  to  me  like  they  should  be  much 
easier  to  apply  to  specific  cases.  Easier  for  the  Bureau  of  Acknowledgment  and  Re- 
search, ana  easier  for  the  petitioners  to  meet  the  requirements. 

(Sturtevant  was  referring  to  a  working  conference  of  experts,  including  critics, 
called  by  the  BAR  in  January  1993  to  advise  BAR  on  revising  the  regulation.) 

What  is  bar's  current  and  projected  Production  Rate? 

BAR  produced  six  proposed  findings  in  the  past  12  months  as  well  as  a  technical 
report  in  the  Greene  litigation  whicn  was  equivalent  to  a  proposed  finding  in  its 
length  and  the  staff  time  required  to  prepare  it.  An  additional  proposed  finding  is 
expected  to  be  issued  in  August. 

Five  petitions  are  currently  in  process  for  preparation  of  a  proposed  finding.  We 
expect  to  produce  six  proposed  fmdings  and  six  fmal  determinations  by  July  1995. 

This  rate  was  produced  with  a  staff  of  12.  Because  some  staff  were  new,  there 
was  a  learning  curve,  which  is  now  finished.  Work  was  also  slower  than  it  might 
have  been  because  the  staff  was  working  partly  on  petitions  produced  before  the 
procedures  were  revised  and  before  extended  technical  assistance  was  given. 

Why  do  we  think  a  sunset  rule  is  feasible,  given  current  production  rates? 

The  current  production  rate  of  six  fmdings  per  year  means  that  72  cases  could 
be  completed  in  12  years.  We  do  not  expect  that  there  will  be  that  many  cases  which 
will  go  through  the  entire  process. 

This  conclusion  is  based  on  a  careful  examination  of  the  remaining  cases,  includ- 
ing those  currently  on  active  consideration.  This  yields  an  expected  total  of  55  to 
60  who  will  go  through  the  whole  process. 

Many  of  tnose  petitioners  with  letters  of  intent  or  partially  documented  petitions 
will  never  go  forward  with  the  process.  This  is  believed  to  be  because  they  have  con- 
cluded, perhaps  based  on  their  technical  assistance  letter,  that  they  have  no  case. 
An  example  would  be  groups  which  are  descendants  of  a  single  Indian  or  which  are 
parts  of  an  already  recognized  tribe. 

How  many  more  letters  of  intent  will  come  in? 

It  is  true  that  additional  letters  of  intent  can  be  expected  to  come  in  and  that 
some  of  these  will  submit  documented  petitions.  At  present,  we  do  not  think  that 
enough  additional  documented  petitions  will  be  presented  by  groups  with  no  present 
letter  of  intent  to  make  a  12-year  "sunset"  rule  impossible.  However,  a  "sunset"  rule 
for  filing  would  help  define  the  total  universe  of  potential  petitioners.  If  such  a 
deadline  for  an  initial  filing  of  recpaests  were  establisned,  then  at  that  time  readjust- 
ments in  staff  and/or  funding  might  be  required  to  evaluate  a  known  number  of 
pending  petitions. 

What  is  the  significance  of  expedited  findings? 

An  expedited  finding  is  not  a  short-cut.  It  is  not  a  reduction  of  a  petitioner's 
rights.  It  is  an  efficient  means  of  deciding  cases  without  conducting  a  complete  his- 
torical, anthropological  and  genealogical  study.  When  a  petitioner  clearly  fails  to 
meet  one  mandatory  criterion,  it  is  not  necessary  to  study  all  seven  of  the  acknowl- 
edgment criteria  in  its  case. 
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Congress,  in  previous  hearings,  has  chastised  the  BIA  for  continuing  to  push  for 
further  evidence  on  cases  where  the  decision  clearly  will  be  negative.  Tnis  has  been 
cited  as  a  waste  of  agency  as  well  as  petitioner's  efforts.  Expedited  findings  are  a 
response  to  those  concerns. 

The  revised  regulations  provide  an  opportunity  for  petitioners  to  examine  BAR  re- 
searchers in  an  on-the-record  meeting. 

The  revised  acknowledgment  regulation  includes  several  changes  from  the  1978 
regulation  in  response  to  the  concerns  of  Congress  and  others  that  petitioners 
should  be  able  to  examine  BAR  researchers.  The  revised  regulation  guarantees  that, 
after  a  proposed  finding  is  issued,  petitioners  may  obtain  an  on-the-record  meeting 
with  the  BAR  staff.  TT^is  provides  petitioners  an  opportunity  to  examine  on  the 
record  the  BAR  staff  members  who  have  researched  and  written  the  proposed  fmd- 
ing. 

Since  the  revised  regulation  was  published  last  year,  however,  no  petitioners  have 
taken  the  opportunity  to  question  researchers  in  an  on-the-record  meeting.  They 
have  chosen  instead  to  meet  off  the  record.  We  would  agree  with  petitioners  that 
informal  face-to-face  consultations  are  preferable  to  a  formal  meeting  in  order  to  ex- 
plain our  findings  fully  and  to  allow  petitioners  to  respond  adequately.  Sometimes 
we  have  had  day-long  meetings  in  which  the  BAR  researchers  have  explained  the 
findings  in  depth  to  the  petitioners,  their  consultants,  and  their  lawyers.  The  BAR 
researchers,  however,  usually  discuss  issues  by  telephone  with  the  petitioners'  re- 
searchers and  petition  coordinators.  In  other  words,  when  given  the  opportunity  to 
have  either  an  on-the-record  hearing-type  meeting  or  an  off-the-record  consultation, 
in  every  case  to  date  the  petitioner  has  chosen  informal,  non-adversarial  meetings. 

An  on-the-record  meeting  is  not  the  only  way  available  to  petitioners  to  learn  how 
the  evidence  in  their  case  was  handled  by  the  Government  researchers.  The  BAR 
writes  detailed  and  extensively  annotated  research  reports  and  evaluations  which 
are  available  to  the  public.  The  BAR  also  reproduces  thousands  of  pages  of  docu- 
ments when  copies  are  requested  by  petitioners. 

The  BIA  researchers  prefer  to  have  a  cooperative  rather  than  adversarial  relation- 
ship with  petitioners.  Our  first  preference  is  always  to  work  with  the  petitioner  to 
discover  evidence  which  would  show  that  they  meet  the  seven  mandatory  criteria. 
In  this  way,  every  effort  is  made  to  make  the  strongest  case  possible  for  the  peti- 
tioner. The  BIA  researchers  are  instructed  to  keep  the  lines  of  communication  open 
between  the  BAR  office  and  the  petitioner.  The  petitioners  and  their  researchers 
oflen  talk  to  BAR's  case  researchers  during  the  evaluation. 

The  BAR  process  is  an  open  one.  It  is  simply  not  true  that  petitioners  do  not  have 
access  to  the  evaluators  and  the  decisionmakers,  as  has  been  charged  by  critics.  The 
acknowledgment  process  involves  an  extensive  exchange  of  information  and  advice 
from  the  very  beginning.  Once  a  proposed  finding  is  issued,  petitioners  have  ample 
opportunity  to  question  the  staff  that  develof)ed  it  through  informal  technical  meet- 
ings, a  formal  on-the-record  meeting  if  requested,  and  tne  detailed,  public  reports. 
Petitioners  have  full  access  to  all  the  BAR  s  historical  documentation  and  interview 
materials.  This  type  of  open  communication  and  continual  interchange  provides  due 
process. 

The  formal  adjudicatory  proceeding  set  up  by  S.  479  is  not  only  unnecessarily  ad- 
versarial but  also  inappropriate  for  complex,  research-based  acknowledgment  deci- 
sions. Advocates  of  the  nearing  process  seek  a  formal  hearing  to  be  able  to  examine 
the  decisionmakers  and  find  out  why  a  decision  was  made.  However,  the  BAR  re- 
searchers who  write  the  proposed  findings  are  readily  available  to  petitioners. 

S.  479,  like  the  present  process,  appears  to  envision  that  stafT  exjierts  will  prepare 
reports  and  make  recommendations  to  the  Commissioners.  It  does  not  allow  for 
cross-examination  of  these  decisionmakers. 

A  hearing  process  could  become  lengthy  and  expensive. 

The  hearings  under  the  proposed  Commission  could  become  lengthy  and  expen- 
sive. In  the  worst  case,  they  could  require  petitioners  to  travel  to  Washington,  retain 
attorneys,  and  hire  paid  consultants.  This  is  precisely  what  the  present  administra- 
tive process  sought  to  overcome.  Shortly  before  the  acknowledgment  regulation  was 
first  published  in  1978,  a  jury  trial  was  held  in  Massachusetts  to  determine  the  trib- 
al status  of  the  Mashpee.  In  Mashpee  v.  New  Seabury  Corp.,  experts  provided  40 
days  of  testimony  and  nationally  acclaimed  trial  attorneys  argued  the  case.  The  de- 
cision, which  has  been  widely  questioned,  was  to  deny  the  Mashpee's  tribal  status. 
The  Massachusetts  court  made  it  clear  that  it  would  have  deferred  to  an  adminis- 
trative process,  had  one  been  in  place.  Observing  the  burdensome  and  expensive 
events  in  Massachusetts,  the  Department  in  Washington  drafted  a  regulation  which 
did  not  include  formal  adjudicatory  hearings.  Instead,  it  adopted  a  more  fiexible, 
open  process. 
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The  court  in  Paugusett  made  this  same  point  in  referring  to  the  Mashpee  case. 
Citing  the  conflicting  evidence  presented  by  anthropologists,  Historians,  sociologists, 

Cnealogists,  curators  and  political  scientists,  the  decision  stated  that  the  trial: 
nds  credence  to  the  conclusion  that  the  adversarial  process  is  not  conducive  to 
the  inquiry  at  issue. 

A  Federal  court  in  Connecticut  was  equally  supportive  in  the  1994  Paugusett  deci- 
sion. In  that  case,  the  judge  found  that  a  formal  adjudicatory  hearing  is  neither  ef- 
fective nor  efficient  in  decisions  where  principles  are  not  clear-cut,  precedents  re- 
main to  be  set,  and  a  high  level  of  technical  expertise  is  required.  The  court  in 
Paugusett  stated:  ^he  muTtifaceted  question  of  tribal  recognition  is  best  considered 
in  terms  of  flexible  fact-finding  procedures.  .  .  .  That  inquiry  [into  tribal  existence] 
is  extremely  intricate  and  technical  (citations  omitted)  involving  extensive  and  di- 
verse historical,  anthropological  and  genealogical  evidence  reaching  back  more  than 
three  centuries."  Just  as  this  Department  recommends  against  the  process  envi- 
sioned by  S.  479,  so  too  have  the  Federal  courts  recognized  that  an  adversarial  proc- 
ess is  not  conducive  to  tribal  status  decisions. 

Petitioners  have  the  right  to  take  decisions  to  Federal  Court  now. 

The  provision  in  S.  479  for  an  appeal  to  a  Federal  Court  does  not  establish  any 
new  right  that  the  petitioner  does  not  already  have.  In  fact,  the  Department  has 
been  sued  on  three  acknowledgment  decisions.  S.  479  may  be  interpreted  to  bar 
third-party  challenges  to  acknowledgment  decisions,  even  where  those  parties,  such 
as  recognized  Tribes  and  States,  have  a  major  interest  in  the  consequences  of  the 
decision. 

The  courts  have  upheld  the  Department's  process. 

The  courts  have  upheld  the  Department's  process  in  several  recent  cases.  In  April 
of  this  year,  a  Federal  court  decision  in  Miami  Nation  of  Indiana  v.  Babbitt  upheld 
the  Department's  regulatory  process.  The  court  also  refused  the  petitioner's  request 
to  require  a  formal  adjudicatory  process.  The  court  specifically  upheld  the  Depart- 
ment's authority  to  issue  the  present  regulation.  It  rejected  the  petitioner's  argu- 
ment that  the  requirements  for  a  demonstration  of  historical  existence  and  for  re- 
search were  not  mandated  by  the  decisions  prior  to  the  adoption  of  the  acknowledg- 
ment regulation.  The  court  ruled  in  favor  of  the  Department  on  each  and  every 
issue. 

The  decision  in  Paugusett  upheld  the  Department's  process,  holding  that  the 
courts  should  defer  to  it.  The  decision  states  that  "Congress'  delegation  of  authority, 
the  regulations  adopted  in  implementation  thereof,  and  the  BIA's  development  of  ex- 
pertise appropriate  thereto,  amply  demonstrate  a  scheme  for  determination  of  tribal 
status  intended  and  best  left,  at  first  blush  to  the  BIA." 

The  process  set  up  by  S.  479  can  not  work. 

We  believe  that  the  acknowledgment  process  set  up  by  S.  479  can  not  work.  The 
proposed  time  lines  are  too  short  and  too  infiexible  to  allow  the  Commission  to  ade- 
quately review  the  complicated  research  issues  raised  by  many  petitions.  Cases  vary 
enormously  in  the  amount  of  information  that  needs  to  be  considered,  the  complex- 
ity of  issues,  and  the  capacity  of  the  individual  petitioners  to  produce  adequate  peti- 
tions. Petitioners  can  not  fit  neatly  into  the  timeframes  provided  in  S.  479. 

S.  479  requires  the  Commission  to  hold  its  preliminaiy  hearing  on  a  documented 
petition  no  later  than  60  days  aft;er  its  receipt.  This  is  far  too  short  a  time  to  ade- 
quately review  most  f>etitions.  S.  479  provides  essentially  no  time  to  conduct  re- 
search to  evaluate  a  petitioner's  claims,  nor  to  decide  between  them  and  the  con- 
trasting claims  of  an  opposing  party.  With  all  due  respect,  it  is  frustrating  to  the 
BIA  that  the  nature  of  the  research  required  in  many  cases  is  clearly  underesti- 
mated. 

An  example  from  a  recent  BAR  case — that  of  the  MOWA  petitioner  from  Ala- 
bama—puts our  concerns  in  perspective.  The  MOWA  have  roughly  4,000  members. 
Under  tne  revised  regulation,  a  g^roup's  genealogy  can  be  reviewed  before  the  case 
is  placed  under  active  consideration.  In  the  MOWA  case,  a  genealogical  assistant 
entered  the  genealogical  data  for  4,000  individuals  submitted  with  the  group's  peti- 
tion into  a  computer  data  base  before  other  research  began.  The  computer  program 
refused  some  of  the  data  because  of  internal  inconsistencies,  such  as  a  woman  being 
both  mother  and  grandmother  to  the  same  person.  During  the  next  3  months  a  gen- 
ealogist studied  the  documents  and  records  cited  in  the  petition  in  order  to  identify 
the  errors.  Six  months  after  work  began,  it  was  clear  that  the  MOWA  claims  were 
flawed.  Almost  all  of  the  Indians  they  claimed  as  ancestors  were  not  their  ancestors, 
and  their  ancestors  were  not  Indians.  Only  40  people  of  the  4,000  could  show  Indian 
descent.  This  work  was  done  by  genealogists  wno  were  very  experienced  and  worked 
very  quickly.  The  magnitude  of  the  genealogical  problems  with  the  MOWA  petition 
could  not  have  been  detected  within  60  days. 
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S.  479  does  not  define  what  the  preliminary  hearing  is  supposed  to  cover  or  how 
it  is  to  decide. 

S.  479  requires  the  Commission,  within  30  days  after  a  preUminary  hearing,  to 
either  acknowledge  the  petitioner  or  set  an  adjudicatory  hearing.  S.  479  does  not 
state  the  standards  or  criteria  to  be  used  for  this  decision.  Section  8(bXlXB)  of  S. 
479  implies  that  the  Commission  declines  acknowledgment  based  upon  a  set  of 
omissions  and  deficiencies,  which  then  forms  the  sole  basis  for  the  adjudicatory 
hearing. 

The  process  must  be  speeded  up,  without  compromising  accurate  and  fair  deci- 
sionmaking. 

We  fully  agree  with  the  goal  of  speeding  up  the  rate  of  decisionmaking.  But  this 
must  neither  compromise  the  standards  of  research  required  to  make  accurate  and 
fair  decisions  nor  risk  the  petitioners'  rights  to  a  fair  presentation  of  their  case. 

The  revised  regulation  speeds  up  both  the  preparation  of  petitions  by  petitioners 
and  their  evaluation  by  the  BAR  staff.  The  burden  of  proof  is  decreased  in  cases 
where  the  petitioner  can  show  previous  recognition  or  meet  certain  levels  of  evi- 
dence for  the  existence  of  community  and  political  influence.  The  BAR  also  can  issue 
expedited  negative  findings  on  a  single  criteria  for  three  of  the  seven  criteria.  The 
BAR  staff  has  found  that  these  changes  are  eliminating  a  great  deal  of  research 
time. 

In  addition.  Congressional  ratification  of  acknowledgment  standards  would  speed 
things  up  because  we  would  no  longer  have  to  spend  time  and  resources  defending 
the  Department's  authority  to  acknowledge  Tribes  or  the  specific  criteria  used  to  do 
so.  Several  recent  court  decisions  have  upheld  the  Secretary's  authority  in  this  area. 
Congressional  support  of  the  Department's  authority  would  preclude  farther  chal- 
lenges. 

The  regulation  is  carefully  set  up  to  prevent  any  negative  finding  on  solely  tech- 
nical or  procedural  grounds,  something  which  does  contribute  to  the  length  of  con- 
sideration. The  BIA  does  not  want  any  group  which  may  meet  the  criteria  turned 
down  because  they  could  not  mount  an  eflective  research  strategy. 

In  addition,  although  not  required  to  do  so,  the  BAR  does  research  to  fill  in  the 
gaps  in  a  petitioner's  research  in  almost  every  case.  This  role  is  impossible  under 
the  Commission's  short  time  lines.  It  alarms  us  that  the  poorer,  smaller,  and  less 
educated  petitioners  would  be  the  most  likely  to  fail  before  a  highly  adversarial 
process.  They  could  very  easily  be  denied  accurate  decisions  under  the  provisions 
of  S.  479. 

Incorporated  into  the  length  of  the  process  are  comment  periods  and  extensions 
for  the  protection  of  the  petitioner.  While  these  time  periods  appear  to  delay  deci- 
sions, they  provide  essential  protection  to  petitioners.  Both  petitioners  who  have  re- 
ceived proposed  negative  decisions  and  petitioners  whose  proposed  acknowledgment 
has  been  challenged  by  third  parties  ask  for  and  get  considerable  extensions  of  time. 

Why  are  previously  acknowledged  groups  not  automatically  entitled  to  be  recog- 
nized now? 

The  Department  cannot  accord  acknowledgment  to  petitioners  claiming  previous 
acknowledgment  without  a  showing  that  the  group  has  evolved  from  the  one  recog- 
nized in  the  past.  Several  petitioners  have  claimed  they  were  descended  from  a  pre- 
viously recognized  Tribe,  but  the  evidence  demonstrated  that  this  was  not  true.  The 
MOWA  Choctaw  and  MaChis  Creek  petitioners  are  examples  of  this. 

Federal  courts  have  upheld  the  Department's  position  that  the  essential  require- 
ment for  acknowledgment  is  continuity  of  tribal  existence.  The  Federal  court  in 
United  States  v.  Washington  rejected  the  argument  that  "because  their  ancestors  be- 
longed to  treaty  Tribes,  the  appellants  benefited  from  a  presumption  of  continuing 
existence."  T?ie  court  further  required  that  Tribes  must  have  functioned  since  treaty 
times  as  "continuous  separate,  distinct  Indian  cultural  or  political  communities" 
(641  F.2d  1374  (9th  Circuit  1981)).  A  demonstration  of  Indian  ancestry  is  not  sufii- 
cient. 

The  acknowledgment  process  exists  today  because  the  Government  believes  that 
some  legitimate  'Tribes  are  not  currently  acknowledged.  For  various  historical  rea- 
sons, groups  entitled  to  be  acknowledged  as  Indian  Tribes  are  not  currently  in  a 
govemment-to-govemment  relationship  with  the  United  States.  In  the  1975 
Passmaquoddy  decision,  the  Federal  court  held  that  the  Federal  (Government  has  a 
trust  responsibility  to  all  Tribes,  whether  it  has  acknowledged  this  responsibility  or 
not.  Based  on  this,  the  1978  regulation  made  a  fundamental  policy  shift  by  no 
longer  requiring  previous  Federal  recognition  for  an  Indian  group  to  become  ac- 
knowledged as  a  Tribe.  It  retained,  however,  the  established  requirement  that  a  pe- 
titioning group  demonstrate  continuous  tribal  existence. 

Previously  acknowledged  groups  were  not  illegally  terminated  administratively. 
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The  Federal  relationship  ended  for  some  groups  through  the  legitimate  operation 
of  treaties,  laws,  and  pobcies,  as  they  were  historically  interpreted.  These  groups 
were  not  "terminated  illegitimateljr"  even  though  present-day  laws  and  policies  may 
entitle  them  to  acknowlecfement. 

For  example,  the  1855  Michigan  Ottawa  treaty  called  for  a  limited  period  of  Fed- 
eral benefits  and  services,  including  trust  protection  of  land,  trust  allotments,  and 
annuity  payments.  However,  the  trust  protection,  payments,  and  services  expired 
after  20  years.  Aft«r  the  ISTO's,  the  Federal  Government  had  no  responsibility  for 
these  groups  under  the  policies  and  legal  interpretations  of  the  day. 

In  other  cases.  Tribes  or  parts  of  Tribes  either  resisted  removal  to,  or  subse- 
quently left  reservations  designated  for  them  by  law  or  treaty.  Under  the  laws  and 
policies  of  the  time,  the  Federal  Government  no  longer  had  a  responsibility  for  these 
groups.  A  third  circumstance  where  groups  lost  recognized  status  resulted  from  the 
historical  legal  doctrine  that  citizenship  and  being  in  tribal  relations  were  incompat- 
ible. Citizenship  meant  voting,  serving  on  iuries,nolding  private  property,  or  "living 
in  a  civilized  manner."  Under  the  court  aecisions  and  Federal  laws  of  tne  time,  a 
group  whose  members  did  not  have  trust  land  and  who  voted  or  acted  in  other  ways 
as  citizens  could  not  be  considered  to  be  in  tribal  relations  and  therefore  were  not 
a  Federal  responsibility. 

Subsequent  court  decisions,  legislation,  and/or  policy  changes  have  altered  our 
views  of  these  circumstances  and  previous  Government  actions.  As  a  result,  some 
of  these  groups  are  eligible  for  acknowledgment  today.  However,  they  were  not  "ille- 
gally terminated  administratively."  The  revised  regulation  goes  further  than  S.  479 
in  defining  previous  acknowledgment. 

The  definition  of  previous  acknowledgment  in  the  revised  regulation  is  much 
broader  than  that  in  S.  479.  This  definition  greatly  reduces  the  research  and  evalua- 
tion task.  The  regulation  allows  any  form  of  previous  acknowledgment  to  be  used, 
not  just  the  ones  stated  in  the  bill.  We  have  used  negotiations  for  treaties — whether 
a  treaty  was  signed  or  not — as  well  as  court  decisions  and  rulings  by  the  Commis- 
sioner of  Indian  Affairs  to  determine  that  groups  were  previously  acknowledged. 
These  cases  would  not  meet  the  requirements  for  previous  recognition  defined  in  S. 
479.  The  regulation  also  establishes  tribal  existence  at  the  last  point  of  acknowledg- 
ment. However,  S.  479,  acknowledges  tribal  existence  only  from  the  first  act  of  ac- 
knowledgment— for  example,  from  a  treaty. 

The  requirements  in  S.  479  and  25  CFR  Part  83  are  consistent  with  the  "Cohen" 
standards  and  other  past  policies. 

The  Department  supports  the  criteria  in  S.  479  required  for  a  favorable  acknowl- 
edgment decision.  Court  decisions  and  Solicitor's  rulings  have  held  to  a  standard  of 
continuous  tribal  existence  for  acknowledgment  as  an  Indian  Tribe.  Some  testimony 
prepared  for  this  hearing  has  made  the  claim  that  the  acknowledgment  regulation 
deviates  from  the  so-called  "Cohen  criteria" — set  forth  by  former  Assistant  Solicitor 
Felix  Cohen  in  his  1942  treatise  Handbook  of  Federal  mdian  Law — by  requiring  a 
demonstration  of  tribal  continuity  and  an  in-depth  factual  investigation.  The  courts 
do  not  agree. 

These  claims  are  essentially  a  summary  of  part  of  the  plaintiffs  brief  in  Miami 
Nation  of  Indiana  v.  Babbitt.  The  District  court  decision  in  that  case  reiected  all 
of  the  claims  in  this  brief.  The  court  upheld  the  Government's  position  that  what 
the  Miami  objected  to  as  "new"  in  the  acknowledgment  standanis  since  1978  had 
all  been  part  of  acknowledgment  decisions  during  the  1930's.  The  court  stated  that 
the  "Government  has  established  that  all  of  the  elements  complained  of  existed  in 
previous  decisions."  (April  24,  1995,  p.  29,  Memorandum  and  Order  in  Miami  Na- 
tion of  Indiana  v.  Babbitt). 

The  1978  regulation  gave  no  significant  role  to  previous  recognition,  except  for  its 
identification  of  groups  as  Indian.  The  revised  regulation,  while  making  it  clear  that 
previous  recognition  is  not  required  for  acknowledgment,  gives  it  weight  as  evidence 
of  tribal  existence.  Both  the  old  and  the  revised  regulation  embodies  tne  basic  thrust 
of  the  Cohen  criteria  by  requiring  continuous  tribal  existence  and  examining  tribal 
political  infiuence,  criterion  (c),  and  social  solidarity  or  community,  criterion  (b)  of 
25  CFR  Part  83.7. 

The  BIA  process  only  recognizes  continuously  existing  tribes. 

S.  479,  like  the  BlAs  current  regulation,  requires  that  a  recognizable  group  have 
existed  as  a  tribe  since  first  sustained  contact  with  Europeans.  The  requirement  for 
continuity  of  tribal  existence  is  a  foundation  of  tribal  sovereignty,  well  supported  in 
past  and  recent  court  decisions. 

It  has  been  proposed,  in  Native  American  Rights  Fund  testimony,  (NARF)  that 
S.  479  should  provide  for  recognition  of  non-historic  tribes  and  that  the  BIA  should 
no  longer  require  tribes  to  demonstrate  continuous  existence.  This  testimony  does 
not  suggest  a  definition  for  non-historic  tribes.  It  states  that  it  is  impossible  for 
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many  "legitimate"  tribes  to  reconstruct  a  detailed  picture  of  their  past  societies  and 
political  entities. 

The  BIA  does  not  believe  that  any  "legitimate"  tribes  have  been  turned  down  be- 
cause of  research  problems.  If  a  tribe  has  had  a  continuous  history,  it  can  be  recon- 
structed from  the  available  sources.  This  reconstruction  only  requires  showing  that 
a  distinct  community  with  leaders  and  political  influence  existed;  it  does  not  re- 
quire, as  critics  imply,  a  detailed  description  of  events  and  daily  lives. 

The  testimony  of  NARF  presents  the  1994  Tlingit-Haida  Act  as  evidence  that  Con- 
gress has  barred  consideration  of  the  historical  existence  of  p)etitioner8.  In  the  De- 
partment's view,  the  Tlingit-Haida  Act  did  not  widen  the  Department's  authority  to 
acknowledge  non-historic  groups.  Rather,  it  only  prevents  the  Department  from  lim- 
iting the  powers  of  certain  recognized  tribes  by  classifying  them  as  non-historic. 

We  believe  the  situation  which  Congress  addressed  through  that  Act  is  different 
from  the  issue  of  many  petitioners  who  might  claim  to  be  non-historic  tribes.  The 
tribes  that  the  Department  previously  classified  as  "non-historic"  were  continuously- 
recognized  groups  of  Indians,  living  on  or  associated  with  reservations.  There  was 
no  question  as  to  their  being  Indians  or  as  to  their  history — only  as  to  whether  they 
were  "artificially  created"  groups. 

Such  "non-historic  Tribes"  would  include  reservation  groups  which  were  formed 
of  Indian  individuals  who  were  not  politically  or  socially  cohesive.  For  example, 
many  California  rancherias  were  created  for  groups  of  homeless  Indians  who  had 
separated  from  their  Tribes,  often  because  they  had  found  employment  as  migrant 
laborers  or  ranch  hands.  Others  might  have  been  gathered  together  in  missions.  In 
other  situations  communities  of  adult  Indians  who  had  no  history  of  political  connec- 
tion with  each  other  were  brought  together  on  reservations. 

This  is  an  entirely  different  situation  from  that  of  many  petitioning  groups.  What 
the  BIA's  research  is  finding  is  that  there  are  some  groups  which  have  been  identi- 
fied since  the  late  1800's  as  Indian  groups,  which  in  fact  are  made  up  of  individuals 
with  no  demonstrable  Indian  heritage.  In  fact,  in  the  Ramapough  and  MOWA  pro- 
posed findings,  the  BAR  research  has  shown  that  none  of  the  group's  members  de- 
scend from  Indians. 

The  Department  does  not  believe  that  it  has  the  authority  to  recognize  non-his- 
toric Tribes.  The  Secretary's  authority  rests  on  the  principle  underlying  every  deci- 
sion— that  we  are  to  acknowledge  groups  which  have  continued  to  exist  and  to 
maintain  their  {X)litical  authority.  We  can  not  create  Tribes.  Congress  does  have  the 
authority  to  create  non-historic  Tribes.  If  Congress  wants  the  Department  to  recog- 
nize groiros  which  are  commonly  regarded  as  "nonhistone  Tribes,"  then  it  needs  to 
give  tne  Department  the  authority  to  do  so,  and  prescribe  the  definition  such  groups 
must  meet. 

Using  1934  as  a  starting  point  to  apply  acknowledgment  criteria  for  all  groups 
would  hurt  some  petitioners  and  open  tne  possibility  of  recognizing  some  non-Indian 
groups  as  Indian  tribes. 

Testimony  prepared  on  S.  479,  and  on  earlier  similar  bills,  as  well  as  on  the  1991 
prooosed  revised  regulation,  has  suggested  that  petitioners  should  only  be  required 
to  demonstrate  continuity  of  existence  since  1934,  the  date  of  the  Indian  Reorga- 
nization Act.  We  have  found  several  groups,  however,  that  have  no  Indian  ancestry 
that  were  claiming  it  in  that  period.  Also,  contrary  to  the  testimony,  there  was  in- 
centive long  before  1934  to  claim  Indian  identity.  However,  identity  as  Indian  is  not 
a  demonstration  of  tribal  existence  as  a  social  and  political  conununity,  as  required 
to  have  sovereign  powers  as  a  Tribe. 

Proposed  findings  on  two  unrecognized  groups  (Mowa  Choctaw  and  Ramapough 
Mountain  Indians),  which  have  at  times  been  regarded  as  "non-historic  Tribes," 
demonstrate  that  these  groups  may  not  have  any  historical  connection  with  Indian 
Tribes.  The  proposal  to  limit  consideration  of  a  petitioner's  history  to  the  period 
from  1934  to  the  present  might  have  meant  that  the  true  character  of  these  two 
groups  would  not  have  been  discovered.  They  had  become,  more  or  less,  identified 
as  Indian  groups  by  then,  even  though  we  have  not  found  a  connection  with  an  In- 
dian Tribe. 

bar's  demands  for  evidence  are  reasonable  and  consistent  with  scholarly  stand- 
ards. 

Critics  of  the  BAR  have  complained  of  unreasonable  requirements  and  demands. 
However,  these  complaints  come  from  research  consultants  who  often  perform  inad- 
equate research.  They  defend  their  work  by  claiming  that  BAR  is  unreasonable  in 
its  requests  or  that  the  data  do  not  exist.  It  is  more  likely  that  they  have  not  looked 
for  the  data  or  have  rejected  BAR's  technical  advice.  One  thing  the  BAR  has  learned 
doing  acknowledgment  research  is  that  consultants  who  do  not  look  for  documents 
surely  do  not  find  them. 
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We  think  some  of  the  researchers  making  these  complaints  are  not  sufficiently 
versed  in  dealing  with  historical  records.  In  tne  Houma  case,  claims  that  there  were 
no  records  for  the  19th  century  were  simply  untrue — the  BAR  stafT  easily  found  ex- 
tensive parish  and  other  records  which  frequently  referred  to  the  ancestors  of  the 
present  group.  In  another  case,  a  consultant  oroduced  a  petition  with  plenty  of  ma- 
terials on  historical  identification  and  little  aoout  the  present  community.  The  tech- 
nical assistance  letter  pointed  this  out.  The  consultant's  response  years  later  con- 
sisted of  even  more  documents  concerning  historical  identification  and  essentially 
nothing  more  about  modem  px>litical  infiuence  and  community. 

It  should  be  noted  that  the  use  of  professional  historians  and  ethnographers  has 
been  a  standard  part  of  acknowledgment  decisions  throughout  this  century.  During 
the  1930's,  some  anthropologists  worked  for  the  BIA,  studied  Tribes,  and  wrote  re- 
ports which  were  oflen  used  in  making  tribal  status  decisions.  Many  of  these  an- 
thropologists would  become  well  known  and  respected  in  their  professions.  Morris 
Opler's  work  on  Creek  Tribal  Towns  is  used  as  an  example  by  Felix  Cohen  in  his 
discussion  of  the  criteria  used  by  the  Department  in  acknowledging  Tribes. 

There  has  been  no  escalation  of  the  requirements  for  acknowledgment. 

The  assertion  has  been  made  by  a  former  BAR  chief  that  the  process  is  much 
more  complicated  than  he  intended.  He  founded  the  Federal  Acknowledgment  Proc- 
ess on  the  premise,  however,  that  detailed,  research-based  findings  would  be  made, 
so  that  findings  would  withstand  court  challenges  and  reject  inaccurate  stereotypes 
applied  to  many  petitioners.  This  is  an  appropriate  approach,  which  protects  peti- 
tioners as  well  as  recognized  Tribes.  He  clearly  did  not  anticipate,  however,  that  the 
research  issues  would  be  as  complex  as  they  have  proven  to  be. 

Even  the  first  positive  acknowledgment  decisions  under  this  former  chief  were 
based  on  extensive  research  and  documentation.  Despite  claims  that  early  petitions, 
such  as  the  Tunica-Biloxi  were  small,  less  than  1-inch  thick,  the  file  of  documenta- 
tion reviewed  on  these  petitions  was,  in  fact,  several  feet  thick.  Further,  groups  like 
Tunica-Biloxi,  Poarch,  Narragansett  and  Grand  Traverse  utilized  professional  re- 
searchers in  developing  their  materials. 

Precedents  should  be  protected  in  S.  479. 

The  bill  should  continue  to  include  a  prohibition  against  rehearing  cases  already 
decided  throu^  the  administrative  process.  It  should  also  require  that  the  Commis- 
sion, if  set  up,  use  the  precedents  set  by  acknowledgment  decisions  since  1978.  The 
criteria  included  in  the  bill,  drawn  from  25  CFR  Part  83,  embody  important  refine- 
ments, and  statements  of  relevant  evidence,  based  on  this  long  experience  with  25 
CFR  Part  83.  To  start  over  again  on  this  very  difficult  and  complicated  subject 
would  result  in  extensive  delays  in  getting  a  new  acknowledgment  process  started. 

Legislation  should  include  a  statement  of  standards. 

The  revised  acknowledgment  regulation  includes  statements  of  standards.  They 
were  adopted  in  response  to  external  criticism.  S.  479  fails  to  include  such  a  state- 
ment of  standards,  which  is  a  significant  omission.  Section  83.6(d)  of  25  CFR,  man- 
dates that  a  reasonable  standard  of  proof,  equivalent  to  preponderance  of  evidence, 
be  used.  The  regulation  specifically  requires  that  conclusive  proof  not  be  required. 

The  regulation  also  specifically  requires  that  any  evaluation  take  into  account  the 
limitations  inherent  in  looking  back  into  history  to  determine  the  community  and 
political  leadership  of  a  group.  Actual  acknowledgnient  decisions  to  date  accommo- 
date the  limitations  of  the  historical  record  and  utilize  standard  scholarly  require- 
ments for  determining  the  nature  of  societies  in  the  past. 

25  CFR  Part  83.6(e)  specifically  prohibits  requiring  demonstration  of  proof  of 
meeting  the  criteria  at  every  point  in  time.  A  further  safeguard  is  the  language  in 
25  CFR  Part  83.6(e)  that  "fluctuations  in  tribal  activity  during  various  years  shall 
not  in  themselves  be  a  cause  for  denial  of  acknowledgment  under  these  criteria." 
This  provision  was  utilized  in  the  Mohegan  final  determination,  which  took  into  ac- 
count a  temporary  fluctuation  due  to  the  deaths  of  some  influential  leaders  and  the 
loss  of  a  key  leadership  family.  25  CFR  Part  83.7(a)  says  the  denial  from  time  to 
time  that  a  group  is  Indian  cannot  be  considered  as  conclusive.  The  BIA  does  not 
simply  hold  up  a  single  document  which  denies  a  group  is  Indian  and  say.  That's 
it,  they're  not  an  Indian  group."  We  have  to  look  at  the  whole  record,  and  we  do. 

The  Department  added  the  language  on  standards  of  proof  to  the  revised  regula- 
tion to  assure  petitioners  that  the  evidence  for  their  case  would  be  handled  in  a  fair 
and  reasonable  way.  In  fact,  the  statements  of  standards  reflect  how  the  BIA  has 
actually  handled  evidence  all  along,  and  their  inclusion  in  the  revised  regulation 
does  not  indicate  that  an  actual  change  in  the  standards  has  occurred. 

Some  testimony  has  stated  that  BAR  has  admitted  that  it  has  no  standards.  This 
is  completely  untrue.  The  BAR  provided  a  description  of  work  standards  as  well  as 
training  to  the  individual  who  made  this  statement.  What  she,  as  a  lawyer,  sought 


was  a  dilTerent  kind  of  standards — ones  of  a  legal  kind,  unsuited  to  the  social 
sciences. 

Recognized  tribes  can  meet  the  standards  in  the  bill  or  the  regulation. 

No  specific  example  has  ever  been  offered  of  what  presently  recognized  Tribe 
would  not  easily  meet  the  standards  of  the  regulation  or  S.  479.  The  Department 
believes  that  all  can  meet  the  criteria. 

The  revised  regulation  is  less  demanding  than  S.  479  on  25  CFR  Part  83.7(a). 

S.  479  would  make  a  change  in  criterion  25  CFR  Part  83.7(a)  by  requiring  identi- 
fication of  a  petitioner  as  an  Indian  entity  from  1871  instead  of  from  1900.  This  is 
a  greater  burden  of  documentation  for  petitioners  and  for  BAR  evaluators. 

The  Department  supports  expedited  findings  and/or  screening  processes  which 
would  identify  poor  cases  and  move  them  through  the  process  quickly. 

We  support  the  idea  of  a  preliminary  screening  or  expedited  finding  for  groups 
which  clearly  cannot  be  acknowledged.  The  new  regulation  provides  for  such  a  proc- 
ess on  three  of  the  seven  criteria.  This  process  is  contributing  to  faster  decisionmak- 
ing of  acknowledgment  cases  in  general,  by  freeing  historians  and  anthropologists 
in  the  BAR  from  working  on  cases  with  little  chance  of  recognition. 

S.  479  omits  25  CFR  Part  83.7(f)  criteria  (enrolled  in  a  recognized  tribe)  and  Part 
83.7(g)  (terminated),  not  allowing  such  groups  to  even  petition.  Our  experience  is 
that  it  often  is  not  easy  to  determine,  without  a  documented  petition,  whether  a 
group  falls  into  one  of  these  categories.  This  is  especially  true  for  criterion  (0,  where 
there  are  exceptions  to  the  prohibition  of  enrollment  in  a  recognized  tribe. 

The  effect  of  previous  court  cases. 

We  object  to  the  prohibition,  in  S.  479  Section  5(aX2XE),  against  acknowledgment 
of  petitioners  which  were  parties  to  a  court  decision  which  determined  that  they 
were  not  a  Tribe.  The  prohibition  .s  particularly  objectionable  where  the  United 
States  was  not  a  party  to  the  lawsuit.  An  important  example  is  the  Mashpee  case. 

A  request  for  such  a  prohibition  was  considered  and  rejected  in  formulating  the 
revised  regulation.  As  stated  in  the  preamble  to  the  regulation,  "Whether  the  United 
States  is  barred  by  past  court  decisions  from  acknowledging  a  petitioner  would  de- 
pend on  the  particular  circumstances  of  a  given  decision.  In  such  cases,  the  Depart- 
ment would  undertake  a  legal  review  which  would  not  require  regulatory  language 
to  be  effective." 

Appeal  rights. 

Section  10  of  S.  479,  on  rights  to  appeal,  mentions  only  petitioners,  thus  appear- 
ing to  preclude  appeals  by  third  parties  who  may  have  substantial  interests  in  a 
decision.  It  fiirther  requires  an  appeal  to  be  filed  within  60  days,  a  much  shorter 
timeframe  than  the  2  years  that  would  normally  be  allowed  for  an  appeal.  It  also 
restricts  the  appeal  to  the  District  Court  for  D.C.,  a  hardship  for  petitioners  who 
would  otherwise  have  the  option  for  filing  with  the  District  Court  in  their  home 
area. 

Interested  parties. 

Section  6  of  S.  479  gives  notice  to  third  parties  to  submit  information,  but  this 
notice  is  not  as  broad  as  that  in  the  revised  regulation.  Section  8(a)  affords  them 
the  opportunity  to  present  evidence  only  at  the  preliminary  hearing.  They  have  no 
apparent  role  or  rights  at  the  adjudicatory  hearing.  They  are  not  specifically  in- 
cluded under  the  right  to  challenge  decisions  in  Federal  court. 

Several  outside  challenges  to  the  acknowledgment  decisions  to  date  have  been 
from  recognized  Tribes,  who  fear  the  loss  of  treaty  rights  or  lands.  Clearly,  the 
rights  of  recognized  Tribes  to  defend  their  own  interests  in  court  should  not  be  cir- 
cumscribed, especially  where  treaty  rights  are  concerned. 

The  Department  supports  a  sunset  rule. 

The  Department  supports  the  sunset  rule  for  petitioning  contained  in  S.  479.  The 
Department  cannot  itself  set  a  time  limit  for  petitioning.  Legislation  is  required  to 
establish  such  a  rule. 

A  sunset  process  should  allow  for  adjustments  in  staffing  or  in  processing  time 
for  petitions,  to  allow  for  a  probable  "rush"  of  petitions  toward  the  end  of  deadlines. 
Also,  there  could  be  a  second  "deadline"  for  completion  of  documented  petitions  after 
an  initial  documented  petition  has  been  reviewed. 

Any  sunset  rule  should  provide  for  a  second  "locator"  project  to  locate  and  notify 
groups  of  the  opportunity,  and  need,  to  petition.  There  remain  a  number  of  likely 
groups  that  have  not  even  submitted  a  letter  of  intent  to  date. 

Summary. 

The  Department  of  the  Interior  objects  to  the  passage  of  S.  479. 

With  that,  Mr.  Chairman,  I  conclude  my  statement.  Thank  you. 
[Prepared  statement  of  Mr.  Anderson  appears  in  appendix.] 
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The  Chairman.  Thank  you.  I  would  like  to  have  that  within  a 
couple  weeks.  Thank  you,  Mr.  Anderson. 

You  state  that  in  the  Miami  Nation  of  Indiana  v.  Babbitt,  a  Fed- 
eral Court  upheld  the  Department's  regulatory  process  and  rejected 
a  requirement  of  a  formal  adjudicatory  process  and  Federal  ac- 
knowledgment. Our  interpretation  of  that  is  that  they  didn't  say 
that  a  formal  adjudicatory  process  is  a  bad  policy,  but  merely  said 
that  the  present  law  doesn't  require  it. 

Mr.  Anderson.  That's  correct.  The  issue  was  whether  we  had  the 
authority.  That  was  the  issue  I  was  confirming  that  they  upheld. 

The  Chairman.  You  mentioned  in  your  verbal  statement  that 
there  have  been  five  or  so  meetings  with  the  unrecognized  tribes 
and  the  White  House,  and  that  you  are  reviewing  possible  changes 
in  criteria. 

What  has  changed  since  February  of  last  year,  when  the  BIA  re- 
viewed public  comment  and  then  published  final  regulations? 

Mr.  Anderson.  I  think  at  the  current  time,  there  is  nothing  in 
law  and  policy  that  has  changed.  Our  view  has  been  upheld  by  the 
courts,  but  I  think  in  a  spirit  of  openness  in  tiying  to  improve  the 
process,  and  also  in  bringing  in  many  new  petitioners  who  have  not 
been  in  this  process,  or  even  involved  in  the  notice  and  comment 
period  in  February  1994,  there  are  new  groups  that  are  interested 
in  this  process. 

Also,  some  of  the  decisions  that  have  been  reached,  negative  deci- 
sions, on  some  of  the  groups,  including  the  Mowa  and  others,  have 
raised  the  issue  of  whether  the  criteria  are  properly  applied.  So  I 
guess  it's  really  a  combination  of  new  groups  that  have  not  been 
in  the  process  so  far,  and  also  some  of  the  denials  that  have  raised 
the  issue  of  whether  we  should  review  the  criteria. 

The  Chairman.  Some  would  then  view  this  as  a  change  of  policy 
on  Federal  recognition  from  the  one  that  was  announced  in  Feb- 
ruary 1994. 

Mr.  Anderson.  It's  not  a  change  in  policy.  The  only  thing  we're 
doing  today  is  announcing  that  we're  going  to  do  a  policy  review. 
We're  currently  in  place  with  a  policy  that  nas  been  upheld  by  the 
courts,  but  we  are  committed  to  domg  some  fi^esh  thinking  here, 
and  that  we  will  take  views  into  consideration  this  summer.  Fre- 
quently the  Government  does  review  and  revise  regulations,  even 
after  tney  have  been  recently  promulgated.  No  changes  are  being 
made  today;  only  the  offer  of  a  process  and  a  dialog. 

The  Chairman.  Well,  we  can  have  this  exchange  for  some  time, 
but  you  publish  regulations;  you  say  this  is  what  the  policy  is,  in 
the  regulations  concerning  it,  and  then  a  year  or  so  later  it  is  "re- 
viewed" again.  That's  a  bit  confusing,  both  to  Congress  and  to  those 
who  are  trying  to  determine  what  the  set  of  rules  is  that  they  oper- 
ate by. 

I'm  glad  to  see  you  support  the  sunset  provision,  but  I  must  ask, 
even  at  your  new  found  pace,  how  many  years  off  in  the  distant 
future  would  we  have  to  set  the  sunset  if  we  adopted  your  rec- 
ommendation and  allowed  the  BIA  to  keep  this  function?  How 
msiny  years  would  that  be,  Mr.  Anderson? 

Mr.  Anderson.  For  all  completed  petitions,  let  me  turn  to  the 
Acknowledgment  Chief,  Holly  Reckord.  We  have  160  applications 
on  file  right  now,  so  let  me  get  fi'om  her  a  better  understanding  for 
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all,  and  probably  some  of  the  priority  ones  that  we're  looking  at 
now. 

Ms.  Reckord.  Yes;  we  did  a  review  of  that,  looking  at  the  actual 
petitioners,  how  many  we  thought  would  actually  complete  the 
process,  because  in  fact  not  everybody  appears  to  be  completing  the 
process. 

We  figured  that  at  the  present  staffing  of  10  researchers,  if  we 
did  six  final  determinations  a  year,  we  would  do  60  in  10  years. 
That  would  mean  that  90  petitioners  would  have  had  some  sort  of 
resolution  of  their  case. 

Presently  we  have  done  six  proposed  findings  in  the  last  year. 
Those  are  now  waiting  to  receive  final  determinations.  So  what 
we're  seeing  is  a  staggered  kind  of  success  of  the  revised  regula- 
tion. It  took  us  1  year  to  see  how  they  would  work;  now  we're  in 
the  second  year,  which  will  be  the  year  to  see  how  fast  we  can  do 
the  final  determinations. 

Final  determinations  do  not  take  as  much  time  and  effort  as  pro- 
posed findings  do.  They  generally  are  a  review  of  some  of  the  com- 
ments that  the  petitioners  and  interested  parties  have  made. 

The  Chairman.  Let  me  cut  to  the  chase  here,  okay? 

Ms.  Reckord.  Okay. 

The  Chairman.  There  are  165  cases  pending,  is  that  right,  you 
just  stated? 

Ms.  Reckord.  Yes. 

The  Chairman.  Before,  you  were  resolving  1.7  a  year;  now  we're 
up  to  5.7  a  year.  Are  those  accurate  numbers? 

Ms.  Reckord.  Well,  we're  saying  six. 

The  Chairman.  Okay,  6,  so  we  re  up  to  6  a  year;  6  into  165  is 
27  years. 

Ms.  Reckord.  Well,  we  don't  think  that  would  probably  occur. 

The  Chairman.  What  is  your  estimate?  What  is  your  estimate  as 
to  when  it  could  be  finished? 

Ms.  Reckord.  We  think  we  can  do  it  in  10  to  12  years,  that  that 
would  be  a  reasonable  sunset  rule,  because  anybody  who  writes  in 
is  put  on  the  list.  When  they  start  to  learn  about  what  it  means 
to  be  a  federally-recognized  tribe  and  what  the  requirements  are, 
many  of  those  people  do  not  continue  through  the  process. 

The  Chairman.  I  understand  that,  but  your  past  record  was  1.7 
a  year,  and  now  we're  up  to  nearly  6  a  year.  I'm  looking  at  the  his- 
torical record.  And  I  might  say  that  the  first  time  we  had  a  hearing 
on  this,  we  had  different  witnesses,  but  the  same  response,  "we're 
going  to  speed  up  the  process." 

Ms.  Reckord.  We  have. 

The  Chairman.  Let  me  sav,  Ms.  Reckord,  if  you  speed  it  up  to 
the  level  that  you  are  now,  it  s  about  27  years,  ^fow,  that's  not  good 
enough.  And  I  judge  the  future  to  a  large  degree  by  what's  hap- 
pened in  the  past,  and  what  has  happened  in  the  past  has  been  an 
incredibly  slow  process. 

Now,  I  will  be  more  than  happy  to  accept  your  testimony  as  an 
article  of  faith,  that  all  of  a  sudden  there's  going  to  be  some  kind 
of  dramatic  change  in  speed-up  of  this  process.  But  I  don't  think 
that  the  witnesses  that  will  follow  you  have  nearly  as  much  con- 
fidence in  the  BIA  as  you  allege  today.  This  is  not  the  first  time, 
as  I  mentioned;  in  fact,  for  10  years  we've  been  having  hearings  on 
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this  issue,  and  for  each  time  I  can  provide  you  past  testimony  by 
different  witnesses  that  this  process  is  going  to  be  accelerated,  and 
it's  not  that  you  are  just  like  them,  but  it  does  lend  a  certain  de- 
gree of  cynicism  to  those  who  have  been  waiting  for  all  of  these 
years. 

But  I  appreciate  your  estimate  of  10  to  12  years;  is  that  it? 

Ms.  Reckord.  Yes,  that's  right. 

The  Chairman.  Thank  you. 

Mr.  Anderson.  If  I  might  add,  Mr.  Chairman,  I'm  not  sure  ex- 
actly what  the  advantage  of  the  commission  is  in  that  process.  If 
the  trade  off  is  the  quality  of  the  information,  clearly  we  could 
short-circuit  this  process  and  clear  out  most  of  these  in  5  or  6 
years. 

The  Chairman.  Let  me  tell  you  what  the  advantage  is,  Mr.  An- 
derson. A  commission,  we  have  found  in  the  past,  which  is  inde- 
pendent of  the  BIA  which  is  notorious  for  its  inefficiency,  would  be 
more  efficient,  and  there  is  nothing  in  the  historical  record  that 
shows  there  has  been  one  iota  of  efficiency  associated  with  this 
process. 

I  would  encourage  you  to  stay  and  hear  the  other  witnesses  who 
follow,  who  will  allege  to  that,  who  have  spent  years  and  years  and 
years  in  this  process  without  any  satisfaction.  Now  you  promise 
them  satisfaction;  they  are  the  ones  who  have  been  subjected  to 
what  has  been  an  intolerably  slow  process.  And  that's  why  many 
of  them  are  supportive  of  a  different  method,  rather  than  having 
to  rely  on  the  BIA. 

Mr.  Anderson.  We  would  be  glad  to  stay. 

The  Chairman.  Mr.  Vice  Chairman? 

Senator  Inouye.  Thank  you  very  much. 

You  have  165  on  the  list  at  the  present  time  before  the  BAR,  and 
of  that  number,  how  many  are  actively  being  considered?  Seven? 

Ms.  Reckord.  Currently  we  have  13  that  are  under  active  con- 
sideration. 

Senator  Inouye.  What  petition  is  the  most  senior  of  them  all? 

Ms.  Reckord.  Of  those,  I  beHeve  the 

Senator  Inouye.  Of  the  165,  the  oldest  petition.  When  was  that? 

Ms.  Reckord.  That  is,  I  believe,  now  the  Shinnecock  Tribe. 

Senator  Inouye.  When  was  it  filed? 

Ms.  Reckord.  It  was  filed  February  8,  1978. 

Senator  Inouye.  And  is  that  one  of  the  13  that  are  being  consid- 
ered? 

Ms.  Reckord.  No;  it  isn't. 

Senator  Inouye.  When  will  that  be  considered? 

Ms.  Reckord.  When  they  submit  a  petition  that  is  documented 
and  they  request  that  it  be  placed  on  active  consideration. 

Senator  Inouye.  The  1.7  per  year  was  up  until  when,  last  year? 

Ms.  Reckord.  This  was  before  the  regulation  was  published. 

Senator  iNOUYE.  When  was  that? 

Ms.  Reckord.  February  1994. 

Senator  Inouye,  So  your  7  per  year  has  1  year  of  history? 

Ms.  Reckord.  Yes;  that's  right. 

Senator  Inouye.  Any  assurance  that  next  year  it  will  be  seven 
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Ms.  Reckord.  It  does  look  like  it  will  be.  We're  moving  them 
along  quite  quickly,  yes. 

Senator  INOUYE.  What  is  the  potential  universe  of  petitions?  I 
would  presume  that  there  are  several  potential  petitioners  waiting 
to  see  the  passage  of  this  measure.  What  is  the  potential?  Have  we 
reached  the  final  number? 

Ms.  Reckord.  I  do  not  believe  so,  no. 

Senator  Inouye.  Then  what  is  the  potential,  300  more? 

Ms.  Reckord.  I  don't  know,  because  we  have  several  petitioners 
who  are  really  the  descendants  of  a  single  individual.  And  since 
there  are  so  many  people  in  America  who  would  fit  that  descrip- 
tion, I  think  it  could  be  thousands. 

But  if  we  can  clarify  to  people  that  that  is  not  the  character  of 
the  groups  that  we  will  recognize,  I  hope  that  there  will  be  fewer 
people  of  that  character  applying. 

Senator  Inouye.  Of  the  165  on  file  at  the  present  time,  how 
many  of  the  petitioners  were  members  of  tribes  that  had  treaties 
with  the  United  States? 

Ms.  Reckord.  I'm  sorry,  sir,  I  can't  answer  that  right  here,  but 
we  can  look  into  it  and  make  some  sort  of  estimate  and  write  back 
to  you. 

[Information  follows:] 

1.  How  many  of  the  165  petitioners  have  ratified  or  unratified  treaties? 
The  description  below  is  broken  down  according  to  the  status  of  the  case.  Firm 
conclusions  can  be  provided  for  ca.ses  which  have  been  completed,  and  partial  con- 
clusions can  be  made  for  ones  which  are  in  the  review  process.  Little  can  be  said 
about  petitioners  who  have  only  a  letter  of  intent. 

Our  use  of  "treaty"  here  includes  unratified  treaties.  By  referring  to  a  treaty  "con- 
nection" we  mean  that  most  members  of  a  petitioner  are  believed  to  be,  or  have  been 
shown  to  be,  the  descendants  of  a  treaty-signing  Tribe.  We  understand  the  question 
to  request  us  to  include  petitions  where  a  treaty  connection  is  only  "alleged,"  that 
is,  has  not  been  proved.  In  several  determinations,  the  allegation  of  a  treaty  connec- 
tion has  proved  completely  unfounded.  These  include  the  Mowa  Choctaw,  who  have 
no  historical  connection  with  the  Choctaw  tribe,  and  the  MaChis  Creek,  who  have 
no  connection  with  the  Creeks. 

Other  petitioners  "have  a  treaty"  only  in  the  sense  of  being  a  recently  formed  or- 
ganization of  descendants  of  members  of  a  treaty  Tribe.  An  example  is  the  Principal 
Creek  Nation,  which  was  denied  acknowledgment  in  1985.  It  was  an  organization 
of  descendants,  formed  in  the  1970's,  which  had  no  previous  history  as  a  group.  Its 
members'  ancestry  was  from  Creek  persons  who  haci  left  the  Creek  Nation  early  in 
the  19th  century. 

Petitioners  with  proposed  findings  or  final  determinations: 
The  following  successful  petitioners  are  derived  from  treaty  signers: 
Grand  Traverse  Band  of  Ottawa  and  Chippewa 
Jamestown  Clallam 
Snoqualmie  (proposed  finding) 
Huron  Potawatomi 
Jena  Choctaw 
Poarch  Band  of  Creeks 
The  following  unsuccessful  petitioners  had  a  membership  descended  from  a  treaty 
signing  Tribe  or  from  multiple  Tribes: 
Snohomish  (proposed  finding) 
Samish  (revised  final  determination  pending) 
Indiana  Miami 
Principal  Creek  Nation 
The  following  unsuccessful  petitioners  claimed  a  membership  descended  from  a 
treaty  signing  Tribe,  but  did  not  have  such  ancestry  among  all  or  most  of  their 
members: 

Mowa  Choctaw  (proposed  finding) 

MaChis  Creek 

Lower  Muskogee  Creek  Tribe 
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Creeks  East  of  the  Mississippi 


jippi 
Southeastern  Cherokee  Confederacy 
Northwest  Cherokee  Wolf  Band 
Red  Clay  Intertribal  Indian  Band 
Munsee  Thames  River  Delaware 
Tchinouk  (exact  tribal  ancestry  undetermined) 
Kaweah  Band 
Petitioners  whose  status  was  resolved  by  other  means: 

The  following  petitioner  which  had  its  status  clarified  by  other  administrative 
means  claimed  descent  from  a  treaty-signer 
lone  Band  of  Miwok  Indians 
The  following  petitioners  which  were  legislatively  recognized  made  claims  to  being 
treaty-signers: 

Pokagon  Potawatomi  Indians  of  Indiana  &  Michigan,  IN 
Little  Traverse  Bay  Bands  of  Odawa  Indians,  MI 
Little  River  Band  of  Ottawa  Indians,  MI 
The  following  petitioner  with  a  clear  treaty  connection  had  its  petition  status  leg- 
islatively clarified,  with  the  support  of  the  Department: 
Lac  Vieux  Desert 
The  following  Tribe  with  a  treaty  withdrew  its  petition  after  it  was  administra- 
tively determined  to  be  part  of  a  recognized  Tribe,  and  legislation,  supported  by  the 
Department,  was  passed  to  establish  a  reservation: 
Traditional  (Mexican)  Kickapoo 
The  following  petitioners  with  a  treaty  connection  was  terminated  by  the  1954 
Western  Oregon  Termination  act  and  was  subsequently  restored  legislatively: 
Coos,  Lower  Umpqua  and  Siuslaw  Tribe 
The  following  petitioner  claimed  a  treaty  connection  which  could  not  be  verified 
by  Interior  Department  research.  It  was  subsequently  recognized  legislatively  as  a 
treaty  Tribe: 

Cow  Creek  Umpqua 
Petitioners  whose  cases  have  not  been  resolved: 

The  following  documented  petitions  have  been  given  a  preliminary  determination 
under  25  CFR  Part  83.8  that  they  were  previously  acknowledged  by  virtue  of  trea- 
ties: 

Burt  Lake  Band  of  Chippewa 
Little  Shell  of  Montana 

Match-e-be-nash-she-wish  Band  of  Pottawatomi  Indians,  MI 
The  following  documented  petitions  for  which  proposed  findings  are  being  pre- 
pared are  likely  to  have  members  with  a  treaty  connection: 
Duwamish 

Chinook 
Steilacoom 
The  following  documented  petitions,  which  have  been  given  a  technical  assistance 
review  but  which  have  not  completed  their  response,  have  an  apparent  treaty  con- 
nection or  allege  one.  No  final  conclusion  has  been  reached  on  whether  the  treaty 
connection  is  valid: 

Idaho  Delaware 
Oklewaha  Seminole 

Langley  8and  of  the  Clhickamogee  Cherokee  Indians 
Wyandot  Nation  of  Kansas 
The  following  75  groups  have  only  a  letter  of  intent  or  partial  documentation.  Be- 
cause there  is  little  or  no  evidence  to  review,  their  claims  to  be  connected  with  a 
treaty  Tribe  have  not  been  evaluated.  The  listed  petitioners  are  believed  to  allege, 
or  likely  to  allege,  a  treaty  connection.  This  is  in  part  based  on  the  claimed  tribal 
affiliation,  e.g.,  Cherokee.  There  may  be  other  petitioners  that  will  make  such  a 
claim  when  they  submit  their  documented  petitions: 
Little  Shell  Band  of  North  DakoU,  ND 
Mono  Lake  Indian  Community,  CA 
Washoe/Paiute  of  Antelope  Valley,  CA 
Antelope  Valley  Paiute  Tribe,  CA 
Maidu  Nation,  CA 

Cherokee  Indians  of  Georgia,  Inc.,  GA 
Clifton  Choctaw.  LA 
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Florida  Tribe  of  Eastern  Creek  Indians,  FL 

Delaware-Muncie,  KS 

Choctaw -Apache  Community  of  Ebarb,  LA 

Georgia  Tribe  of  Eastern  Cherokees,  Inc.  (aka  Dahlonega),  GA 

Cane  Break  Band  of  Eastern  Cherokees,  GA 

Tuscola  United  Cherokee  Tribe  of  FL  &  AL,  Inc.,  FL 

Kah-Bay-Kah-Nong  (Warroad  Chippewa),  MN 

Kern  Valley  Indian  Community,  CA 

Shawnee  Nation  U.K.B.,  IN 

North  Eastern  U.S.  Miami  Inter-Tribal  Council,  OH 

Delawares  of  Idaho  Alleghenny  Nation  (Ohio  Band),  OH 

Consolidated  Bahwetig  Ojibwas  and  Mackinac  Tribe,  MI 

Brotherton  Indians  of  Wisconsin,  WI 

St.  Francis/Sokoki  Band  of  Abenakis  of  VT 

Cherokees  of  Jackson  County,  Alabama,  AL 

Coastal  Band  of  Chumash  Indians,  CA 

American  Indian  Council  of  Mariposa  County,  CA 

Shasta  Nation,  CA 

Tolowa  Nation,  CA 

Seminole  Nation  of  FL  (aka  Traditional  Seminole) 

North  Fork  Band  of  Mono  Indians,  CA 

Dunlap  Band  of  Mono  Indians,  CA 

Hayfork  Band  of  Nor-El-Muk  Wintu  Indians,  CA 

Christian  Pembina  Chippewa  Indians,  ND 

Cherokee-Powhattan  Indian  Association,  NC 

Wintu  Indians  of  Central  Valley,  California,  CA 

Wintoon  Indians,  CA 

Chukchansi  Yokotch  Tribe  of  Coarsegold,  CA 

Northern  Cherokee  Tribe  of  Indians,  MO 

Chickamauga  Cherokee  Indian  Nation  of  AR  &  MO 

Northern  Cherokee  Nation  of  Old  Louisiana  Terr,  MO 

Yokayo,  CA 

Wukchumni  Council,  CA 

Cherokees  of  SE  Alabama,  AL 

Snoqualmoo  of  Whidbey  Island,  WA 

Choinumni  Council,  CA 

Coastanoan  Band  of  Carmel  Mission  Indians,  CA 

Ohlone/Coastanoan  Muwekma  Tribe,  CA 

Indian  Canyon  Band  of  Coastanoan/Mutsun  Indians  of  CA 

Canoncito  Band  of  Navajos,  NM 

Salinan  Nation,  CA 

Oklewaha  Band  of  Seminole  Indians,  FL 

Revived  Ouachita  Indians  of  AR  &  America 

Amah  Band  of  Ohlone/Coastanoan  Indians,  CA 

Etowah  Cherokee  Nation,  TN 

Upper  Kispoko  Band  of  the  Shawnee  Nation,  IN 

Piqua  Sept  of  Ohio  Shawnee  Indians,  OH 

Lake  Superior  Chippewa  of  Marquette,  Inc.,  MI 

Nanticoke  Lenni-Lenape  Indians,  NJ 

Tsnungwe  Council,  CA 

Esselen  Tribe  of  Monterey  County,  CA 

Ohlone/Costanoan-Esselen  Nation,  CA 

Council  for  the  Benefit  of  Colorado  Winnebagos,  CO 

Swan  Creek  Black  River  Confederated  Ojibwa  Tribes,  MI 

Chukchansi  Yokotch  Tribe  of  Mariposa,  CA 

Wintu  Tribe,  CA 

Caddo  Adais  Indians,  Inc.,  LA 

Salinan  Tribe  of  Monterey  County,  CA 

Costanoan-Rumsen  Carmel  Tribe,  CA 

Grand  River  Band  Ottawa  Council,  MI 

Costanoan  Ohlone  Rurasen-Mutsun  Tribe,  CA 

Ani-Stohini/Unami  Nation,  VA 

Cowasuck  Band-Abenaki  People,  MA 

Federated  Coast  Miwok,  CA 

AmonsooQjath  Tribe  of  Cherokee,  MO 

KataUa-Chilkat  Tlingit  Tribe  of  Alaska,  AK 

Wadatkuht  Band  of  the  Northern  Paiutes.  CA 
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Conclusion: 

Of  the  petitions  which  have  been  resolved  through  25  CFR  Part  83,  or  have  pro- 
posed findings,  six  were  treaty  signing  Tribes,  four  had  a  treaty  connection  but  were 
not  Tribes,  10  claimed  to  be  treaty  Tribes  but  had  no  connection  through  ancestry 
or  otherwise,  and  13  made  no  claim.  A  significant  number  of  those  documented  peti- 
tions currently  in  process  have  or  claim  to  have  a  treaty  connection.  Eleven  petition- 
ers which  were  resolved  by  legislative  recognition  or  other  means  were  treaty  Tribes 
or  claimed  it. 

Seventy-five  petitioners  which  have  only  letters  of  intent  or  partially  documented 
petitions,  and  thus  have  not  begun  the  process,  may  claim  to  have  a  connection  to 
treaty  signers.  Based  on  our  experience  with  cases  to  date,  one-third  to  one-half  of 
this  last  group  either  have  no  valid  claim  whatsoever,  or  are  collections  of  descend- 
ants from  one  or  more  treaty  Tribes  which  do  not  meet  the  requirements  for  ac- 
knowledgment as  a  Tribe. 

In  summary,  many  petitioners  are  treaty-signing  Tribes  and  many  others  are  not 
but  claim  to  be.  The  new  regulations  have  made  an  extremely  strong  eflbrt  to  take 
previous  acknowledgment  into  account  by  reducing  the  burden  of  evidence  for  them. 
At  the  same  time,  they  allow  the  Federal  Government  to  avoid  acknowledging  a 
group  whose  claim  has  no  validity. 

2.  How  many  of  the  13  petitioners  under  active  consideration  have  treaty  mem- 
bers? 

Five  of  the  13  do  not  have  or  allege  a  treaty  connection. 

Eight  have  alleged  such  a  connection.  Their  status  is  as  follows  (see  also  listing 
under  previous  question): 
Proposed  finding  in  progress 

Steilacoom 
Petitioners  with  a  proposed  finding  which  have  a  treaty  connection: 
Snoqualmie 
Snohomish 
Duwamish 
Huron  Potawatomi 
Yuchi  Tribal  Organization 
Petitioner  with  a  proposed  finding  for  which  an  alleged  treaty  connection  was  dis- 
proved: 

Mowa  Choctaw 
Final  determination  pending  (treaty  connection) 
Samish 

Senator  Inouye.  Of  the  13  under  consideration,  are  any  of  them 
treaty  tribes? 

Ms.  Reckord.  Oh,  yes,  several  of  them,  yes. 

Senator  Inouye.  So  there  are  many  awaiting? 

Ms.  Reckord.  I  would  say  that  in  certain  regions,  that's  very 
true.  In  Michigan,  in  Washington  State,  and  in  California,  there 
are  a  number  of  groups  that  claim  to  descend  from  treaty  signers 
or  from  people  who  signed  unratified  treaties. 

Senator  Inouye,  Does  it  make  any  difference  whether  the  treaty 
has  been  ratified  or  unratified? 

Ms.  Reckord.  It  does  not  for  our  revised  regulation.  We  have  a 
very  wide  definition  of  what  "previous  recognition"  means  that  then 
allows  groups  to  go  through  in  an  expedited  manner. 

From  our  point  of  view,  the  fact  that  a  treaty  was  negotiated  in- 
dicates that  the  Federal  Government  was  treating  the  group  as  a 
tribe  at  that  time. 

Senator  Inouye.  Who  has  the  burden  of  proof?  Do  you  have  the 
burden  of  proving  that  they  were  not?  Or  does  the  tribe  have  to 
still  carry  the  burden  of  proof? 

Ms.  Reckord.  The  tribe  has  the  burden  of  proof 

Senator  Inouye.  Even  if  they  had  a  treaty? 

Ms.  Reckord.  Yes;  that's  true. 
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Senator  Inouye.  And  if  the  treaty  had  been — let's  say  that  rec- 
ognition was  terminated.  Does  that  make  any  difference?  At  one 
time  we  considered  the  tribe  to  be  recognized. 

Ms.  Reckord.  Okay.  We  basically  use  the  term  "terminated"  in 
the  BIA  only  to  refer  to  those  groups  that  have  legislation  which 
terminated  the  Federal  relationship.  Other  groups  that  for  what- 
ever reason  lost  their  previous  recognition,  we  would  say  that  both 
of  those  tvpes  of  tribes  coming  forward  in  the  process  would  be  able 
to  go  under  the  reduced  burden  of  proof  and  the  reduced  criteria. 

Senator  Inouye.  Will  you  submit  to  the  committee,  first,  the  list 
of  165 

Ms.  Reckord.  Yes,  sir. 

Senator  Inouye.  [continuing].  And  the  year  they  were  filed  and 
the  names  of  the  tribes? 

Ms.  Reckord.  Yes,  sir. 

Senator  Inouye.  Second,  we  would  like  to  know,  of  that  number, 
how  many  had  treaties  with  the  United  States,  whether  they  were 
ratified  or  unratified,  and  third,  we  would  like  to  have  a  list  of 
those  who  for  one  reason  or  another  found  their  recognition  termi- 
nated. 

Ms.  Reckord.  Yes,  sir. 

[Information  follows:] 

Of  the  13  petitioners  under  active  consideration,  the  two  which  are  ready  for  ac- 
tive consideration,  and  the  31  petitions  whose  status  has  been  decided  either  under 
25  CFR  Part  83  or  by  other  means  (including  legislative  recognition),  only  the  Coos, 
Lower  Umpqua  and  Siuslaw  petitioner  had  been  terminated  by  legislative  action. 
Others,  such  as  Jamestown  Clallam,  Snoqualmie,  Miami,  Huron  Potawatomi,  and 
Grand  Traverse  lost  recognition  under  the  provisions  of  treaties  or  the  actions  of 
laws  or  court  decisions  of  the  time  (see  also  response  under  the  extended  testimony). 
Some,  such  as  Yuchi  and  Mexican  Kickapoo,  are  currently  acknowledged  as  part  of 
recognized  Tribes. 

For  those  documented  petitions,  not  yet  considered,  which  have  been  given  al 
least  a  technical  assistance  review,  we  can  only  respond  with  regard  to  the  Burt 
Lake  Band.  This  group  lost  recognition  after  its  treaty  provisions  expired,  was  brief- 
ly recognized  subsequently  in  connection  with  litigation,  and  lost  it  afler  the  Federal 
court  ruled  that  the  United  States  had  no  legal  right  to  represent  the  band. 

We  are  unable  to  respond  to  the  question  as  far  as  all  of  the  petitioners  with  let- 
ters of  intent  and  incompletely  documented  petitions  because  they  have  inadequate 
evidence  on  file. 

Ms.  Reckord.  I  might  say  one  thing,  though.  I  am  not  sure  how 
possible  that's  going  to  be  because  many  people  are  claiming  to  de- 
scend from  a  recognized  tribe  and  we  nave  no  way  of  knowing  if 
that's  the  case  until  some  documents  for  the  petition  are  submitted. 

Senator  Inouye.  Well,  all  of  the  petitions  are  claiming  to  be  Indi- 
ans, so  we  assume  that.  But  how  many  claim  to  be  members  of  a 
tribe  that  had  treaties?  That  is  what  I  want  to  know.  You  mean 
you  cannot  find  that? 

Mr.  Anderson.  Within  that  context  of  who  is  alleging  in  a  peti- 
tion that  they're  the  descendant  of  a  treaty  tribe,  we  can  get  that 
information. 

Senator  Inouye.  Obviously  all  the  petitioners  are  alleging  some- 
thing, are  they  not? 

Mr.  Anderson.  Yes;  a  treaty  or  some  type  of  earlier  recognition 
or  group. 

IVIr.  Vice  Chairman,  if  I  could,  just  on  this  Shinnecock  petition, 
I  think  sometimes  it  seems  to  be  misleading  to  the  public  that 
someone  has  submitted  a  petition  in  1978,  and  it's  20  years  later 
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and  nothing  has  been  done.  In  that  particular  case,  that's  a  letter 
of  intent  to  submit  a  petition.  They  have  not  yet  formally  submit- 
ted a  petition  at  this  time.  So  many  tribes  in  the  1970's,  particu- 
larly when  the  regulation  was  first  proposed,  sent  in  a  letter  of  in- 
tent saying,  "We're  interested  in  applying  for  the  process,"  but 
never  came  forward.  So  in  looking  at  the  context  of  the  timetable 
we  have  to  keep  that  in  mind;  that  they  may  not  have  actually 
come  forth. 

Senator  INOUYE.  What  tribe  is  the  most  senior  one  that  has  filed 
a  petition? 

Ms.  Reckord.  I  believe  that  it  was  the  Tunica-Biloxi.  We  had 
grandfathered  or  grandmothered  in  some  tribes  that  had  written 
very  early,  and  we  had  one  tribe  that  had  written  in  the  1840's, 
requesting  to  be  recognized,  and  had  never  had  any  action.  I  be- 
lieve that  that  was  the  Tunica-Biloxi  which  we  gave  a  date  of  1840- 
something.  Yes,  because  we  did  a  locator  project  when  we  first  set 
up  in  1978,  and  in  that  project,  we  found  some  letters  in  the  De- 
partment that  had  requested  to  be  federally  recognized.  We  grand- 
fathered in  some  of  those  letters.  How  many  have  actually  submit- 
ted fully  documented?  I  believe  that  would  be  the  Snohomish,  be- 
cause it  was  put  on  active  consideration  in  1981,  but  that  one  has 
been  suspended  at  the  request  of  the  petitioner  until  the  Sahamish 
litigation  is  complete.  I  guess  it  would  be  the  Snohomish.  So  they 
have  requested  a  suspension  of  that. 

Senator  Inouye.  According  to  your  records,  in  the  last  10  years, 
how  many  petitions  have  been  denied? 

Ms.  Reckord.  According  to  our  records,  13  have  been  denied 
through  this  process. 

Senator  Inouye.  According  to  your  records  13  have  been  denied? 

Ms.  Reckord.  Yes. 

Senator  Inouye.  And  how  many  approved? 

Ms.  Reckord.  We  have  10  approved. 

Senator  Inouye.  So  10  have  been  approved.  So  that  is  one  a 
year? 

Ms.  Reckord.  Yes,  sir. 

Senator  Inouye.  So  it  is  not  1.7? 

Ms.  Reckord.  No;  that  would  be  in  16  years.  Others  have  had 
their  status  clarified  by  other  means.  I  think  you  would  have  to  say 
24  was  by  departmental  action. 

Senator  Inouye.  In  the  past  16  years,  13  have  been  denied? 

Ms.  Reckord.  Yes;  that's  true. 

Senator  Inouye.  And  10  have  been  approved? 

Ms.  Reckord.  Through  the  process  10  have  been  approved,  yes. 

Senator  Inouye.  So  that  is  less  than  1.7  per  year,  then?  I  am  not 
a  mathematician,  but  if  you  approve  10  in  16  years,  that  is  less 
than  1  per  year? 

Ms.  Reckord.  I  believe  what  we  were  comparing  were  the  pro- 
posed findings  which  would  include  another  eight. 

Senator  Inouye.  Which  would  make  that  about  one  per  year? 

Ms.  Reckord.  I  believe  2  per  year,  30  would  have  had  proposed 
findings,  31,  excuse  me. 

Senator  Inouye.  When  will  your  guidelines  be  available  to  peti- 
tioners, as  required  by  the  1994  regulations? 
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Ms.  Reckord.  The  guidelines  are  in  the  final  production  stage. 
I  had  wanted  them  to  be  done  by  now.  They  are  being  reproduced 
at  this  point. 

Senator  INOUYE.  So  they  will  be  ready  next  week? 

Ms.  Reckord.  They  should  be  ready  by  the  end  of  next  week.  We 
plan  to  send  them  to  all  the  petitioners,  and  also  do  a  locator 
project  at  that  time  to  find  out  where  petitioners  are  and  what 
their  problems  are.  We've  been  undertaking  quite  an  aggressive 
outreach  program  because  we  are  also  concerned  with  the  amount 
of  time  it  seems  to  take  petitioners  to  document  their  petitions,  and 
we  have  been  trying  to  provide  more  training,  more  technical  as- 
sistance, and  the  guidelines  are  seen  as  part  of  this.  The  guidelines 
are  in  two  sections.  The  first  section  is  a  very  general,  plain  Eng- 
lish question-and-answer  format  that  the  leaders  of  groups  can  use 
and  should  be  very  easy  for  most  people  to  understand  exactly 
what  they  are  supposed  to  do,  step-by-step.  The  second  section  is 
more  complex,  and  it  is  aimed  basically  at  the  people  who  are  pre- 
paring the  petition  and  researchers.  It  goes  into  a  lot  more  depth 
about  how  evidence  should  be  treated  and  how  the  process  works. 
The  guidelines  should  be  out  next  week. 

Senator  iNOUYE.  Under  your  criteria  now,  how  many  petitioners 
must  there  be  to  make  a  tribe? 

Ms.  Reckord.  You  mean,  how  many  members? 

Senator  Inouye.  Yes. 

Ms.  Reckord.  I  don't  think  we've  ever  said  that  you  have  to  have 
25  people.  What  we  are  interested  in  seeing  is  that  there  are  sev- 
eral families  involved  that  are  interacting  with  each  other  and  un- 
dertaking tribal  activity.  A  single  individual  who  has  left  the  tribe 
at  whatever  point  in  time,  and  whose  descendants  now  form  a  peti- 
tioner, is  not  considered  by  our  regulation  in  the  way  we've  applied 
them,  to  be  a  tribe. 

Senator  Inouye.  I  recall  reading  an  article  when  I  first  became 
Chairman  of  this  committee  many  years  ago,  that  the  last  person 
from  a  tribe  seeking  recognition  had  just  passed  away,  and  so  the 
tribe  is  nonexistent  now.  But  I  suppose  when  they  filed  it  there 
must  have  been  100,  and  with  each  passing  year  somebody  died; 
and  conveniently,  we  can  say,  **Well,  there  is  only  one  left,  so  that 
petition  is  no  good." 

Ms.  Reckord.  Well,  I  think  we're  making  a  distinction  here.  I 
don't  think  we've  ever  had  a  case  like  that,  that  you're  describing. 

What  I  am  describing  are  individuals  who  were  separated  from 
their  tribe.  Their  tribe  might  be  located  somewhere  else. 

Senator  Inouye.  Well,  I  hope  we  can  resolve  all  of  these  in  12 
years,  as  you  have  indicated.  But  you  are  assuming  that  you  will 
be  rejecting  at  least  half  of  them? 

Ms.  Reckord.  I  don't  know.  I  hope  that  with  more  technical  as- 
sistance and  more  information  getting  to  the  petitioners,  that 
they're  going  to  be  able  to  decide  whether  or  not  they  want  to  con- 
tinue through  the  process. 

Senator  Inouye.  Well,  with  165,  if  you  are  going  to  accept  all  of 
them,  at  6  or  7  a  year  as  the  Chairman  indicated,  it  will  be  long 
beyond  12  years  unless  you  reject  half  of  them. 

Ms.  Reckord.  Yes;  I  am  always  asked  that  when  I  come  here. 
I  really  have  no  way  to  respond  to  that  without  actually  doing  the 
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petition  research.  But  we  have  recognized  roughly  one-third  of  the 
cases  that  have  come  before  us. 

I  hope  that  in  the  future  the  petitioners  who  don't  have  good 
cases  will  decide  on  their  own  to  withdraw  from  the  process  and 
we  will  be  able  to  deal  more  with  the  cases  that  we  can  recognize. 

Senator  Inouyk.  One  final  question.  You  indicated  that  the  peti- 
tioner must  be  able  to  demonstrate  or  prove  that  he  or  she  is  de- 
scended from  more  than  one  member;  is  that  correct? 

Ms.  Reckord.  Yes. 

Senator  INOUYE.  Is  that  part  of  your  criteria  or  your  rules  or  reg- 
ulations or  law? 

Ms.  Reckord.  I'm  sorry,  let  me  clarify  again.  One  member  who 
is  separated  from  the  tribe,  We  cannot  be  seen  as  a  tribe.  There 
is  no  tribe  with  one  person.  What  would  be  the  tribe?  What  would 
be  the  political  authority?  It  just  doesn't  seem  to  meet  our  criteria 
from  the  way  we've  been  applying  them. 

Senator  Inouye.  Do  you  have  any  case  like  that? 

Ms.  Reckord.  We  have  had  one  petitioner  who  has  not  gone 
through  who  does  appear  to  be  like  that.  We  have  another  case 
that  is  another  finding,  the  Golden  Hill  Paugussett,  who  claim  to 
descend  from  one  individual.  We  have  not  yet  established  Indian 
ancestry  for  that  individual,  but  we  did  say  in  the  proposed  finding 
that  we  found  it  problematical  that  a  single  individual  who  was  not 
connected  to  any  tribe  would  not  make  a  tribe. 

Senator  Inouye.  So  you  are  applying  that  rule  to  the  Golden  Hill 
petition? 

Ms.  Reckord.  Yes. 

Senator  Inouye.  Is  that  in  the  regulations  or  guidelines? 

Ms.  Reckord.  That  would  be  in  the  way  we  have  applied  the  cri- 
teria. We  have  the  two  criteria,  (b)  and  (c);  that  the  petitioner  must 
live  in  a  community  and  exercise  political  authority,  and  that  can- 
not be  applied  to  a  single  individual. 

Senator  Inouye.  So  it  is  in  writing  somewhere? 

Ms.  Reckord.  It's  in  the  decisions  that  we  make  which  form  our 
precedent,  yes. 

Senator  Inouye.  Thank  you  very  much. 

The  Chairman.  Senator  Thomas? 

Senator  Thomas.  Thank  you,  Mr.  Chairman 

Mr.  Anderson,  what  would  you  use  as  a  measure  of  progress  for 
the  Branch  of  Acknowledgment  and  Research? 

Mr.  Anderson.  I  think  one  measure  of  progress  would  be  when 
negative  determinations  come  in  initially,  when  they  are  turned 
around.  For  example,  the  Gay  Head  Wampanoags  and  the  Mohe- 
gans  were  both  recognized  after  first  coming  in  and  getting  a  nega- 
tive determination  from  the  BAR  office.  So  those  two  now  are  fed- 
erally-recognized tribes  through  this  process.  I  think  that's  an 
achievement  of  both  the  partnership  between  the  tribal  petitioners 
and  the  BAR  office,  that  something  that  we  initially  thought  may 
not  meet  the  standards  of  an  Indian  tribe  in  fact  becomes  recog- 
nized. 

Senator  THOMAS.  But  the  real  issue  here  is  process.  We've  been 
doing  this — these  gentlemen  for  longer  than  I — for  a  number  of 
years,  and  we  keep  talking  about  the  process. 
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Now,  you  mentioned  in  your  statement  the  degrees  that  the  folks 
have  and  all  that.  Is  that  the  measure  of  success? 

Mr.  Anderson.  Yes;  I  think  in  part,  the  measure  of  success  is 
staffing. 

Senator  Thomas.  I  thought  the  measure  of  success  would  be  the 
product. 

Mr.  Anderson.  The  product  can  only  come  through  a  successful 
staff*. 

Senator  Thomas.  I  know,  but  you  don't  measure  that;  you  meas- 
ure the  product,  don't  you? 

Mr.  Anderson.  I  would  say  the  six  pending  determinations  that 
we  will  make  this  year  is  one  measure  of  progress,  those  that  we 
made  last  year  and  those  that  we'll  make  this  year,  and  that  we 
will  hopefully  make  the  year  following  as  well. 

Senator  Thomas.  So  you're  hopefully  going  to  do  that  for  a  num- 
ber of  years? 

Mr.  Anderson.  Yes. 

Senator  Thomas.  I  don't  mean  to  be  unkind,  but  we  keep  going 
through  this  same  thing.  You  come  and  you  talk  about  how  you've 
changed  it  and  how  you've  got  new  people  and  how  you've  done  all 
these  things,  but  the  bottom  line,  as  in  most  activities,  is  some 
measurement  of  progress. 

You  don't  seem  to  think  that  an  independent  agency  could  create 
this  same  expertise  that  you  have? 

Mr.  Anderson.  Well,  I  think  we  would  have  an  oversight  hearing 
over  a  commission  in  3  or  4  years,  raising  probably  exactly  these 
same  problems. 

Senator  Thomas.  This  one  hasn't  worked. 

Mr.  Anderson.  For  some  tribes,  it  has;  for  the  tribes  that  have 
been  recognized  under  this  process. 

Senator  Thomas.  But  you  have  to  say  that  generally 

Mr.  Anderson.  The  record  is  not  good.  There's  no  question  about 
that. 

Senator  Thomas.  So  why  would  we  continue  to  do  the  same 
thing? 

Mr.  Anderson.  Well,  I  think  we'd  be  doing  almost  the  same 
thing  with  a  commission  that  we're  doing  now.  I'm  not  sure  what 
advantages  there  will  be  other  than,  are  they  going  to  work  faster 
than  the  researchers  we  have  here?  Unless  we  really  radically  re- 
duce the  burden  of  proof  here,  which  is  the  fundamental  issue  in 
all  these  petitions,  we're  not  going  to  change  the  pace  that  much. 
That's  why  I  think  staffing  is  important. 

Senator  Thomas.  You  mentioned  that  you  lauded  the  due  process 
guarantees  of  the  present  one.  What  are  those?  And  how  do  they 
differ  from  what's  in  this  bill? 

Mr.  Anderson.  Well,  I  think  that's  actually  more  stringent  in 
terms  of  the  process.  Maybe  Holly  could  describe  it. 

Senator  Thomas.  Just  briefly,  please. 

Ms.  Reckord.  What  is  it? 

Mr.  Anderson.  The  formal  adjudication  process  we  have  now. 

Ms.  Reckord.  Yes;  well,  right  now  we  do  offer,  after  the  pro- 
posed finding,  an  on-the-record  meeting. 

Senator  Thomas.  How  does  it  differ  from  this  bill? 
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Ms.  Reckord.  Well,  I  think  one  of  the  things  is,  ours  is  fairly 
clarified.  We're  not  quite  sure  how  the  adjudicatory  process  is  going 
to  work  in  the  commission.  I  think  that's  one  of  the  points. 

But  the  timing  is  completely  different.  People  have  had  a  lot  of 
time  to  put  together  their  research.  The  Government  has  had  time 
to  put  together  its  research,  so  that  you're  dealing  with  a  lot  of 
facts,  and  people  can  really  focus  on  the  issues  at  hand  and  with 
a  lot  of  knowledge. 

Senator  Thomas.  I  don't  think  you're  getting  to  my  question. 

Ms.  Reckord.  No;  I  guess  I'm  not. 

Senator  Thomas.  That's  all  right,  let  it  go. 

I  guess  I  can  kind  of  summarize  by  saying  that  we  seem  to  be 
in  a  time  where  we  try  to  measure  some  productivity  and  some 
progress,  and  in  this  instance,  to  some  extent,  it's  numerical.  There 
is  some  numerical  measurement  here.  We  aren't  making  progress. 
We've  come  with  a  proposal  that  maybe  would  change — no  guaran- 
tee that  it  would  be  successful — but  you  say,  "Let's  continue  to  do 
what  we've  been  doing." 

Now,  I  have  to  tell  you,  that's  frustration.  It's  not  unique,  but 
there's  some  frustration  there. 

I  will  just  close  by  saying  that  you  mentioned  that  you  hoped  you 
could  come  and  we  could  address  your  concerns.  Maybe  you  could 
come  and  address  our  concerns.  Would  that  be  a  reasonable  thing 
to  do? 

Mr,  Anderson.  Yes;  and  certainly,  given  the  viewpoints  ex- 
pressed by  the  committee  today  about  the  need  for  a  commission, 
we  will  be  glad  to  reexamine  that. 

Senator  Thomas.  And  it's  not  personal,  but  you've  mentioned 
several  times  the  leadership  of  the  Assistant  Secretary — to  do 
what?  Things  haven't  changed  much.  You  talk  about  leadership; 
there  needs  to  be  some — the  White  House  seems  to  be  calling  ev- 
erybody in  and  saying,  "Come  on,  we  want  to  recognize  you,"  and 
BIA  seems  to  be  slow.  Is  there  a  difference  of  view  between  the  ad- 
ministration and  the  White  House  and  Interior? 

Mr.  Anderson.  We've  been  in  support  of  the  process  from  the 
start  with  the  White  House. 

Senator  Thomas.  But  doesn't  that  sound  a  little  curious?  The 
White  House  says,  "Yall  come,"  and  you're  going  at  1.3  a  year? 

Mr.  Anderson.  We  go  to  every  meeting,  and 

Senator  Thomas.  I'm  not  talking  about  meetings 

Mr.  Anderson.  Those  have  led  to  petitioners  coming  in  for  the 
first  time. 

Senator  Thomas.  All  right.  I'm  talking  about  results.  I'm  not 
talking  about  meetings;  I'm  not  talking  about  degrees. 

Mr.  Anderson.  I  guess  it's  increased.  We've  done  six  last  year. 
That's  incremental  progress;  granted,  it's  frustrating  and  it's  not 
dramatic. 

Senator  Thomas.  I  understand.  I  don't  say  these  things  to  be 
critical,  but  you  and  I  and  these  gentlemen  are  trustees  for  this  op- 
eration, for  this  country.  That's  why  we're  here,  and  it's  up  to  us 
to  try  to  find  the  best  way  to  do  this.  It's  not  up  to  us  to  resist 
change.  It's  not  up  to  us  to  continue  to  do  it  because  we've  been 
doing  it.  And  we  have  that  responsibility,  and  you  know  that. 

Mr.  Anderson.  We'll  take  that  back,  sir. 
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The  Chairman.  Thank  you  very  much,  Senator  Thomas,  for  a 
very  eloquent  statement. 

The  next  panel  will  be  Gaiashkibos,  who  is  President  of  the  Na- 
tional Congress  of  American  Indians,  and  Frances  Charles. 

Welcome.  Your  complete  statements  will  be  made  part  of  the 
record,  and  you  are  free  to  summarize  in  whatever  fashion  you 
choose.  Please  proceed.  We  will  begin  with  Gaiashkibos. 

STATEMENT  OF  GAIASHKIBOS,  PRESIDENT,  NATIONAL 
CONGRESS  OF  AMERICAN  INDIANS 

Gaiashkibos.  Good  morning,  Mr.  Chairman,  Mr.  Vice  Chairman, 
distinguished  members  of  the  Indian  Affairs  Committee.  I  am 
Gaiashkibos.  When  this  testimony  was  written  I  was  still  the  chair- 
man for  the  Lac  Courte  Oreilles,  and  that's  reflected  in  the  testi- 
mony. However,  effective  July  1  of  this  year,  that's  no  longer  the 
case.  I  am,  however,  the  President  of  the  National  Congress  of 
American  Indians,  a  position  which  I've  held  now  going  on  4  years. 

I  am  here  today  in  my  capacity  as  President  of  NCAJ,  the  oldest 
and  largest  and  most  representative  Indian  tribal  organization  in 
the  Nation. 

I  thank  you,  Mr.  Chairman,  for  the  opportunity  to  comment  on 
S.  479,  the  Indian  Federal  Recognition  Administrative  Procedures 
Act  of  1995. 

The  National  Congress  of  American  Indians  was  formed  in  1944 
and  is  dedicated  to  safeguarding  the  sovereign  status  and  the 
rights  of  Indian  tribal  governments.  NCAI  is  made  up  of  nearly  190 
member  tribes,  and  our  membership  includes  federally-recognized 
as  well  as  non-federally-recognized  tribes.  From  this  perspective, 
NCAI's  member  tribes  are  extremely  concerned  with  the  viability 
of  the  current  recognition  process  and  are  interested  in  seeing  a 
fair  and  predictable  process  take  hold,  while  providing  basic  assur- 
ances to  the  recognized  tribal  communities  regarding  their  rights. 

I  also  want  to  stress  that  as  is  the  case  with  most  issues  affect- 
ing Indian  people,  this  is  not  a  novel  debate  and  there  are  prece- 
dents for  it.  In  1978,  what  was  then  called  the  House  Subcommit- 
tee on  Indian  Affairs  and  Public  Lands  held  a  hearing  on  the  estab- 
lishment of  recognition  criteria  and  procedures.  Charles  Trimble 
presented  testimony  on  behalf  of  NCAI,  and  I  wish  to  place  a  copy 
of  the  subcommittee's  report  containing  Trimble's  remarks  in  the 
record. 

I  quote  Mr.  Trimble: 

The  absence  of  clear  Federal  policy  and  procedures  pertaining  to  the  recognition 
of  certain  tribes'  rights  for  eligibility  for  Federal  services,  programs,  funds,  and  trust 
protection  has  plagued  Indian  affairs  for  some  time.  This  neglect  must  stop,  and  the 
United  States  must  take  its  obligation  seriously  to  protect  the  rights  of  all  Indian 
tribes. 

Unfortunately,  the  situation  has  not  improved.  Mr.  Chairman, 
before  I  make  specific  comments  on  S.  479,  I  want  to  stress  that 
all  our  tribes  have  an  interest  in  seeing  that  the  process  of  Federal 
recognition  contains  fair  and  consistently-applied  standards  that 
are  implemented 

The  Chairman.  Can  I  interrupt  for  a  second?  The  complete  re- 
port of  Mr.  Trimble  will  be  made  a  part  of  the  record  as  part  of 
your  statement. 

Gaiashkibos.  Thank  you,  Mr.  Chairman. 
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In  a  procedural  setting  that  does  not  harm  any  petitioning  tribe. 
In  extending  recognition  the  Federal  Government  must,  at  the 
same  time,  reaffirm  Indian  sovereign  rights  and  increase  appro- 
priations to  take  into  account  the  higher  numbers  of  recognized 
tribes.  The  appropriations  issue  has  long  overshadowed  debate  re- 
garding the  recognition  process,  and  has  long  been  a  divisive  factor 
among  Indian  tribes  and  those  seeking  recognition.  Only  by  enlarg- 
ing the  Federal  Indian  budget  can  we  eliminate  the  appropriations 
issue  from  substantive  debate  on  overhauling  the  acknowledgment 
framework. 

Federal  recognition  is  the  necessary  precondition  for  the  fulfill- 
ment of  the  United  States'  responsibility  to  Indian  people.  Federal 
acknowledgment  of  tribal  existence  is  the  spark  that  triggers  the 
special  relationship  between  the  United  States  and  the  tribal  sov- 
ereign. Acknowledgment  confers  important  rights,  benefits,  privi- 
leges, and  immunities  on  the  recognized  group,  such  as  the  immu- 
nity of  Indian  lands  from  State  taxation;  the  panoply  of  Federal 
services;  and  the  guardianship  the  United  States  provides  for  In- 
dian assets,  resources,  and  people.  Federal  recognition  makes  pos- 
sible the  govemment-to-government  relationship  and  in  the  process 
enables  the  Federal  trust  relationship.  Because  securing  that  rec- 
ognition is  so  important,  it  is  crucial  that  the  criteria,  standards, 
and  procedures  used  in  the  process  are  fair,  provide  certainty  and 
predictabihty  for  petitioners,  and  guarantee  fundamental  due  proc- 
ess to  tribes  seeking  that  recognition. 

Many  Indian  groups  seeking  recognition  have  fallen  victim  to  the 
serious  problems  associated  with  the  current  acknowledgment  proc- 
ess. Currently,  the  criteria  and  guidelines  appHcable  in  the  recogni- 
tion process  are  inconsistently  applied  and  do  not  afford  basic  pro- 
cedural guarantees  to  Indian  petitioners.  Because  of  the  absence  of 
such  a  framework,  the  Federal  Government  must  establish  consist- 
ent legal,  factual,  and  historical  standards  in  reviewing  a  petition 
for  recognition  and  must  ensure  that  the  petitioner  is  guaranteed 
procedures  that  are  fundamentally  fair.  As  recently  as  1993,  our 
tribal  leaders  made  Federal  acknowledgment  reform  legislation  a 
high  priority  and  urged  that  substantial  overhaul  of  the  current 
system  be  accomplished.  I  have  attached  a  copy  of  the  resolution 
to  my  prepared  statement;  it  is  Resolution  NV-93-172,  and  I  would 
like  to  ask  that  that  be  included  in  the  record,  along  with  our  testi- 
mony, a  resolution  urging  that  Federal  acknowledgment  process  re- 
form legislation. 

Mr.  Chairman,  I  want  to  stress  that  the  necessity  of  reforming 
the  current  recognition  process  does  not  mean  substituting  a  sys- 
tem under  which  petitions  are  rubber-stamped  with  only  cursory 
substantive  review.  That  is,  the  setting  and  application  of  fair 
standards  and  procedures  does  not  mean  that  massive  and  indis- 
criminate recognition  must  follow  in  short  order.  The  wholesale  rec- 
ognition of  petitioners,  some  with  dubious  claims  for  acknowledg- 
ment, could  have  adverse  consequences  for  all  Indian  tribes. 

There  is,  Mr.  Chairman,  a  distinction  between  a  general  dimin- 
ishment  of  standards  resulting  in  larger  numbers  of  successful  peti- 
tioners and  a  better,  more  credible  recognition  system.  If  the  gates 
were  opened  to  all  applicants,  the  significance  and  solemnity  of  the 
relationship  could  be  diminished.  As  you  know,  NCAI  has  been 
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cautious  in  past  years  regarding  efforts  to  reform  the  recognition 
process,  but  has  consistently  and  actively  supported  efforts  of  le- 
gitimate groups  seeking  Federal  acknowledgment  and  recognition. 

There  are  tribal  leaders  who  are  fearful  that  enlarging  the  num- 
ber of  federally-recognized  tribes,  regardless  of  the  validity  of  the 
petitioners'  claims,  will  only  result  in  fewer  Federal  dollars  for  rec- 
ognized tribes.  To  be  sure,  in  this  era  of  budget  cutting  there  will, 
in  all  likelihood,  be  lower  levels  of  appropriations  available  for  the 
tribes,  but  in  my  judgment  this  is  not  a  sufficient  or  valid  reason 
for  rejecting  outright  any  efforts  to  reform  the  process. 

By  crafting  a  reformed  process,  the  interests  of  all  parties  can  be 
served.  The  value  of  recognition  itself  will  be  maintained  by  shor- 
ing up  the  process  by  establishing  an  efficient,  fair,  and  independ- 
ent system.  The  process  can  and  should  be  made  less  costly  and 
faster,  provide  certainty  to  current  and  future  petitioners,  and  af- 
ford all  petitioners  the  Constitutional  guarantees  of  procedural  due 
process. 

Mr.  Chairman,  at  the  outset  of  my  specific  comments  on  this  leg- 
islation, I  want  to  reiterate  my  appreciation  for  the  extraordinary 
complexity  of  this  issue.  Attempting  to  reform  the  current  process 
is  a  massive  and  difficult  undertaking,  and  I  commend  you  for  your 
commitment  to  resolving  the  existing  shortcomings  in  a  manner 
serving  the  best  interests  of  all  tribes. 

It  is  only  beginning  in  1978  with  the  publication  of  the  Interior 
Department's  criteria  that  the  current  system  has  been  in  oper- 
ation. Despite  that  relatively  short  period  of  time,  it  is  evident  that 
there  are  fundamental  flaws  in  the  recognition  process.  There  are 
three  very  general  criticisms  voiced  from  those  who  have  experi- 
enced first-hand  the  current  process: 

No.  1,  it  is  too  lengthy  and  time-consuming,  with  some  petitions 
lasting  generations; 

No.  2,  it  is  too  costly,  and  the  resources  available  to  incipient 
groups  to  retain  attorneys,  researchers,  and  other  professionals  are 
insufficient;  and 

No.  3,  it  lacks  credibility  because  it  is  shrouded  in  secrecy  and 
does  not  afford  basic  procedural  guarantees. 

Section  2  of  the  bill  properly  builds  upon  the  framework  of  the 
Federal  trust  responsibility  and  the  government-to-govemment  re- 
lationship between  the  United  States  and  Indian  tribes,  and  ac- 
knowledges the  need  for  a  consistent  legal,  factual,  and  historical 
basis  in  processing  petitions  for  recognition.  We  also  agree  that  evi- 
dentiary standards  need  clarification,  and  that  administrative  re- 
view should  be  expedited  by  providing  adequate  resources  to  proc- 
ess petitions.  The  transfer  of  responsibility  for  recognition  from  the 
Interior  Department  to  an  Independent  Commission  may  prove 
more  viable,  but  NCAI  is  mindful  that  the  purposes  are  aspira- 
tional  in  nature,  and  that  efforts  to  reform  the  recognition  process 
will  succeed  only  by  providing  proper  procedural  safeguards  and 
sufficient  resources.  I  am  here  to  comment  on  S.  479,  but  political 
realities  may  mean  that  the  movement  in  the  104th  Congress  to 
slash  budget  outlays  and  consolidate  programs  may  reduce  the 
likelihood  of  establishing  a  new  Independent  Commission  rather 
than  reforming  the  existing  Branch  of  Acknowledgment  and  Re- 
search within  the  Interior  Department. 
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Mr.  Chairman,  the  real  problems  with  the  Independent  Commis- 
sion are  found  in  section  4,  the  12-year  sunset  provision  for  the  of- 
ficial termination  of  the  commission.  We  don't  like  that  word  "ter- 
mination" in  Indian  country,  Mr.  Chairman,  but  that's  the  lan- 
guage that  is  used — for  the  official  termination  of  the  commission, 
and  section  5,  the  6-year  window  of  opportunity  for  Indian  tribes 
and  groups  to  submit  petitions  for  review  by  the  commission.  Pre- 
sumably these  provisions  are  crafted  in  order  to  expedite  the  re- 
view and  determinations  phases  of  recognition  petitions.  I  under- 
stand the  impetus  for  the  sunset  provision,  but  do  not  agree  with 
it.  These  are  strict  deadlines,  but  would  not  adequately  take  into 
consideration  those  tribes  or  groups  that  may  not  be  financially,  po- 
litically, culturally,  or  otherwise  prepared  to  petition  the  United 
States  for  recognition. 

In  addition,  taking  into  consideration  these  procedural  time- 
tables, often  lengthy  Federal  appeals  processes,  and  the  institu- 
tional torpor  of  bureaucracies,  a  6-year  petition  deadline  and  a  12- 
year  limitation  on  the  existence  of  the  commission  would  constitute 
a  gross  injustice  to  Indian  groups  and  tribes  seeking  recognition. 
For  instance,  if  a  tribe  were  to  receive  a  negative  determination  at 
the  commission  stage,  and  appeal  to  the  District  Court  for  the  Dis- 
trict of  Columbia  as  provided  in  section  10,  the  appeal  itself  may 
outlast  the  life  of  the  commission,  and  there  are  no  contingent  pro- 
cedures to  remedy  this.  The  importance  of  recognition  for  Indian 
tribes  is  too  important  to  preclude  the  extension  of  the  commis- 
sion's mandate  or  other  mechanisms  to  ensure  that  the  non-recog- 
nized tribes'  claims  would  be  forever  lost  as  "untimely  filed." 

Of  course,  there  is  the  alternative  of  legislative  recognition, 
which  has  been  criticized  by  Members  of  Congress  as  well  as  tribal 
constituents  as  unfair,  in  that  it  is  seen  as  circumventing  the  exist- 
ing administrative  framework.  The  legislative  option  is  not  an  ade- 
quate substitute  for  a  solid,  respected,  and  credible  administrative 
system.  If  such  an  administrative  process  is  unavailable,  the  legis- 
lative route  may  work  £in  injustice  to  those  tribes  that  have  spent 
time  and  money  pursuing  administrative  recognition,  and  to  those 
tribes  that  may  not  be  politically  well-connected.  Likewise,  the  ap- 
propriations authorized  by  section  18  are  insufficient  to  bring  a 
new,  independent  commission  to  life  and  to  expect  it  to  address  the 
backlog  of  petitions  already  submitted,  and  to  address  those  peti- 
tions that  will  be  submitted  prospectively. 

Mr.  Chairman,  let  me  just  say,  maybe  as  a  last  resort  the  legisla- 
tive remedy  would  be  in  order.  I  know  that  there  have  been  some 
tribes — I  know  one  in  Michigan  that  just  several  years  ago  went 
through  the  legislative  recognition  process.  At  some  times  that  may 
have  to  occur,  and  I  think  that  should  be  a  last-resort  remedy  and 
not  thrown  out. 

Congressional  budgetary  whims  may,  in  the  outyears,  result  in 
the  commission  receiving  few  dollars,  which  would  make  the  6-year 
and  12-year  provisions  even  more  onerous. 

Mr.  Chairman,  extenuating  circumstances  such  as  these  demand 
that  this  legislation  be  amended  to  include  language  guaranteeing 
the  possibility  of  extending  the  life  of  the  commission. 

At  the  heart  of  the  proposed  new  system,  section  5  is  a  step  in 
the  right  direction,  but  does  contain  provisions  that  we  find  trou- 
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bling.  Section  5(a(2)  categorically  prohibits  six  groups  from  submit- 
ting petitions  to  the  newly-created  commission,  but  it  is  the  con- 
sequences of  sections  5(a)(2)(C),  (D),  and  (E)  that  are  most  problem- 
atic. Indian  tribes  and  groups  that  have  previously  submitted  peti- 
tions but  had  their  petitions  rejected  are  prohibited  from  submit- 
ting a  petition  to  the  new  commission.  This  prohibition  flies  in  the 
face  of  the  rationale  for  creating  the  commission  in  the  first  place, 
that  of  providing  a  fair,  substantively  consistent,  and  procedurally 
predictable  process.  The  fact  that  an  Indian  tribe  or  group  had  the 
misfortune  of  having  to  submit  their  petition  to  the  Interior  De- 
partment is  not  sufficient  justification  to  deny  them  the  fresh  start 
they  need  to  vindicate  their  claim. 

Similarly,  the  effect  of  section  5(a)(3)  when  considered  with  sec- 
tion 5(a)(3)(B)  would  be  to  bifurcate  petitions  into  those  "under  ac- 
tive consideration,"  which  are  not  transferrable  to  the  new  commis- 
sion, and  those  "not  under  active  consideration,"  which  are 
transferrable  to  the  commission.  Again,  there  is  no  rational  basis 
for  this  distinction.  If  petitions  submitted  to  the  Interior  Depart- 
ment are  to  be  transferred  under  this  legislation,  the  petitioner 
should  have  the  option  of  remaining  in  the  Interior  Department  or 
being  transferred  to  the  new  commission.  There  is  a  precedent  for 
such  an  "opt-in"  provision.  When  the  Branch  of  Acknowledgment 
and  Research  promulgated  new  criteria  and  guidelines  in  1994, 
groups  with  claims  pending  were  afforded  the  option  to  determine 
whether  their  petition  would  be  subjected  to  the  old  or  the  new 
guidelines.  The  petitioner's  decision  regarding  the  proper  venue  for 
the  claim,  therefore,  would  likewise  depend  upon  the  credibility  of 
the  current  FAP  system's  operation. 

Mr.  Chairman,  the  procedures  contained  in  section  6  provide 
prompt  deadlines  for  petition  submission;  notice  to  other  parties; 
and  publication  requirements  for  the  commission,  and  seem  to  pro- 
vide petitioners  with  adequate  time  to  amend  their  applications 
and  answer  any  responses  made  by  other  interested  parties.  Sec- 
tion 7,  section  8,  and  section  9  provide  orderly  and  certain  proce- 
dures for  the  review  of  petitions.  If  a  petition  is  rejected  at  the  pre- 
liminary hearing,  the  petitioner  is  entitled  to  a  hearing  on  the  mer- 
its. This  is  a  welcome  addition  to  the  process.  In  particular,  the  re- 
quirements of  section  8  would  seem  to  arm  petitioners  with  the 
necessary  evidentiary  records,  guidance  from  the  commission  re- 
garding evidence,  and  a  list  of  omissions  and  deficiencies,  and  from 
which  they  can  build  their  respective  cases  on  appeal. 

Mr.  Chairman,  as  I  noted,  the  sunset  provision  and  the  6-  year 
timeline  for  petition  submissions  are  troubling  and  bring  into  play, 
by  implication,  section  10.  Our  concerns  regarding  lengthy  litiga- 
tion and  drawn-out  appeals  as  they  may  affect  the  ultimate  out- 
come of  a  petition  are  noted  above.  We  laud  the  availability  of  at- 
torneys' fees  pursuant  to  5  USC  504  should  a  petitioner  win  on  ap- 
peal to  the  District  Court.  We  do  recommend,  however,  that  the 
committee  consider  amending  this  section  to  include  a  provision  for 
the  valuation  of  goods  and  services  lost  to  the  tribe  in  the  interim 
between  the  erroneous  commission  decision  and  the  reversal  on  the 
appeal. 

Some  of  the  specific  criticisms  regarding  this  bill  stem  from  the 
fact  that  some  provisions  carry  over  existing  policy  or  practice.  For 
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instance,  section  12  is  troubling  in  that  tribal  eligibility  is  again 
made  contingent  on  fiscal  year  appropriations.  Such  a  provision 
means  that  tne  consequences  of  recognition  are  subject  to  the  budg- 
etary whims  and  determinations  of  any  given  Congress.  Surely  this 
is  not  what  Federal  recognition  is  all  about,  even  though  this  is  a 
continuation  of  the  existing  system.  To  maintain  the  integrity  of 
recognition  and  the  recognition  process,  tribes  should  be  recognized 
as  eligible  for  the  services  and  benefits  as  soon  as  recognition  is  se- 
cured. 

Section  15  should  include  a  requirement  that  the  regulations, 
timetables,  and  procedures  promulgated  be  published  in  The  Fed- 
eral Register  so  that  Indian  tribes  and  groups  and  all  potential  pe- 
titioners receive  adequate  notice  of  the  proposed  changes  in  the  rec- 
ognition process. 

In  conclusion,  Mr.  Chairman,  I  thank  you  for  taking  the  lead  in 
recognizing  the  problems  that  plague  Indian  country  and  taking 
the  initiative  in  remedying  those  deficiencies.  Efforts  to  reform  the 
recognition  process  are  necessary  and  long  overdue.  There  are 
many  ways  to  make  the  current  system  more  viable.  I  have  men- 
tioned a  few  of  those  recommended  changes  in  my  remarks  today. 
By  bringing  predictability  and  fairness  to  a  process  that  now  lacks 
credibility,  legislation  of  this  type  goes  a  long  way  in  restoring  Fed- 
eral credibility  and  safeguarding  the  sovereign  status  and  rights  of 
all  Indian  tribes. 

I  thank  you  for  this  opportunity  to  comment  on  S.  479,  and 
would  be  happy  to  answer  any  questions  you  may  have. 

[Prepared  statement  of  Gaiashkibos  appears  in  appendix.] 

The  Chairman.  Thank  you. 

Chairwoman  Charles. 

STATEMENT  OF  FRANCES  G.  CHARLES,  CHAIRWOMAN,  LOWER 
ELWHA  KLALLAM  TRIBE,  PORT  ANGELES,  WA,  ACCOM- 
PANIED BY  LYNDEE  WELLS,  TRIBAL  ATTORNEY  REPRESENT- 
ATIVE 

Ms.  Charles.  Thank  you,  Mr.  Chairman.  Again,  good  morning, 
Mr.  Chairman  and  members  of  the  committee.  My  name  is  Frances 
Charles,  and  beside  me  is  Lyndee  Wells,  one  of  the  tribal  attorney 
representatives. 

I  am  the  Chairwoman  of  the  Elwha  Klallam  Tribe,  and  I  am 
pleased  to  be  here  today  to  testify  on  behalf  of  S.  479,  the  Indian 
Federal  Recognition  Administrative  Procedures  Act  of  1995. 

The  position  of  the  tribe  is  that  the  unrecognized  Indian  groups 
deserve  a  fair,  timely,  rational,  and  just  method  of  seeking  formal 
recognition  by  the  United  States. 

The  Klallam  Tribe  were  party  to  the  Treaty  of  Point-No-Point, 
signed  on  January  26,  1855.  Under  the  terms  of  our  treaty,  the 
Klallam  people  retained  the  right  to  fish  at  our  usual  and  accus- 
tomed fisheries,  but  were  not  provided  with  land  near  our  fishing 
grounds.  Instead,  we  were  expected  to  live  on  the  reservation,  lo- 
cated on  the  Skokomish  River  at  the  foot  of  Hood  Canal,  by  canoe 
almost  a  hundred  miles  away  from  our  homelands. 

Most  of  our  people  insisted  on  staying  with  our  fisheries  in  our 
lands.  We  were  ignored  by  the  Federal  Government  and  denied  our 
treaty  benefits  for  many  years.  We  lived  as  a  landless  tribe,  and 
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our  ancestors  suffered  discrimination  as  Indians  without  the  pro- 
tection afforded  by  the  reservation.  Our  men  were  arrested  for  try- 
ing to  fish  our  usual  rivers. 

Klallam  people  lived  at  villages  on  the  coast,  as  well  as  on  the 
rivers,  even  way  up  the  Elwha  at  a  site  that  is  now  within  Olympic 
National  Park  and  covered  by  a  reservoir,  all  in  places  not  author- 
ized by  the  Government.  Our  place  of  origin,  where  the  Creator 
first  brought  the  strong  people  out  of  the  earth,  is  also  covered  by 
another  reservoir,  just  outside  the  park  boundary. 

Between  1875  and  1930,  ten  Elwha  Klallam  famiHes  applied  for 
and  received  homesteads  in  the  Elwha  River  Valley.  Even  though 
some  of  those  homesteads  were  lost,  the  people  remained  in  the 
area.  In  the  1930's,  the  United  States  purchased  374  acres  near  the 
mouth  of  the  river  as  part  of  a  rehabilitation  program  for  the 
Klallam  people  under  the  Indian  Reorganization  Act.  Fourteen 
Klallam  families  moved  onto  the  land  and  established  the  Elwha 
Indian  Community  under  the  governance  of  the  BIA.  It  wasn't 
until  1968  that  the  Elwha  Klallam  Tribe  was  recognized  by  the 
United  States  and  our  present  reservation  was  established. 

We  understand  too  well  all  of  the  difficulties  faced  by  Indian  peo- 
ple seeking  recognition,  when  it  seems  to  be  simply  ignored  by  the 
U.S.  Government. 

After  recognition,  BIA  finally  responded  to  the  needs  of  the  tribe 
and  provided  initial  funding  for  essential  programs.  Our  fishing 
rights  were  upheld  in  1974  in  Federal  Court.  In  1993  we  became 
a  self-governance  tribe,  and  today  operate  all  of  our  BIA  programs 
without  a  BIA  presence.  It  has  taken  us  a  very  long  time  and  im- 
measurable effort  to  get  where  we  are  today. 

Mr.  Chairman,  as  this  committee  considers  how  to  address  the 
problems  of  recognizing  tribes,  we  hope  you  are  veiy  careful  not  to 
allow  a  situation  to  be  created  which  pits  individual  Indians 
against  recognized  tribal  governments.  One  of  the  facts  of  life  that 
recognized  tribes  in  our  part  of  the  country  must  live  with  is  that 
they  are  composed  of  descendants  of  people  who  may  once  have 
been  distinct  tribes,  but  who  are  now  part  of  a  Federally-recognized 
tribe,  sometimes  referred  to  as  a  "confederated  tribe."  The  process 
for  Federal  recognition  should  not  create  an  incentive  for  some 
members  of  these  tribes  to  assert  claims  for  separate  recognition  as 
Indian  tribes. 

Recognition  of  the  Indian  tribes  must  not  undermine  the  status 
of  the  tribal  governments  which  have  been  recognized  for  a  long 
time.  The  potential  for  disputes  over  land  resources  and  political 
authority  would  be  devastating  to  everyone. 

It  is  also  a  fact  that  decisions  on  recognition  have  an  impact  on 
the  level  of  funding  required  to  implement  Federal  Indian  policies. 
Once  a  tribe  has  been  recognized,  it  is  important  to  ensure  that 
there  are  fair  and  timely  procedures  for  providing  assistance  to  the 
tribe. 

Mr.  Chairman,  we  feel  that  the  process  outlined  in  S.  479  pro- 
vides unrecognized  Indian  groups  a  far  superior  method  to  pursue 
Federal  recognition  than  that  which  currently  exists.  The  proposed 
process  provides  for  timely  consideration,  a  reasonable  requirement 
of  six  years  in  which  a  group  must  petition,  and  a  sunset  of  12 
years  for  existence  of  the  commission.  It  would  be  a  great  improve- 
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ment  over  the  path  that  the  Elwha  Klallam  tribe  had  to  follow  for 
more  than  a  century  to  attain  Federal  recognition.  We  are  pleased 
to  be  able  to  support  S.  479  and  to  appear  before  the  committee 
today. 

Again,  thank  you  for  your  consideration. 

[Prepared  statement  of  Ms.  Charles  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much. 

Senator  Inouye. 

Senator  Inouye.  No,  Mr.  Chairman. 

The  Chairman.  President  Gaiashkibos,  do  you  believe  that  any 
definitive  deadline  is  necessary?  Any? 

Gaiashkibos.  Mr.  Chairman,  if  you  look  at  the  current  situation 
today — I  didn't  have  the  exact  number,  and  I  don't  know  if  the  Bu- 
reau of  Indian  Affairs  has  the  exact  number — they  stated  in  their 
testimony  today  that  there  were  126  cases  pending;  is  that  correct? 
Somewhere  thereabout.  Look  how  many  years  it  took  for  that  126 
cases  to  get  where  they're  at  today,  and  they're  still  not  resolved. 

So  I  think  it  is  unrealistic  to  think  that  within  6  years,  this  can 
finally  come  to  a  conclusion, 

But  my  concern,  Mr.  Chairman,  I  know  there  has  to  be  some 
timeframe  where  there's 

The  Chairman.  There's  not  a  timeframe. 

Gaiashkibos.  But  you  make  a  determination  whether  vou're  ei- 
ther recognized  or  you're  not.  But  the  point  is,  the  small  tribes — 
I've  met  with  numerous  small  tribes  out  there,  Mr.  Chairman,  that 
do  not  have  the  resources  to  hire  researchers  to  come  in  here  to 
Washington,  DC,  or  attorneys  to  come  in  here.  That's  my  concern. 

The  Chairman.  Are  you  saying  there  should  be  no  deadline? 

Gaiashkibos.  No,  sir;  I  think  maybe  if  there's  a  provision  in 
there  where  the  door  is  left  open  some  way,  where  a  tribe  can  have 
some  type  of  opportunity  to  be  heard,  I  think  there  needs  to  be  a 
provision  in  there. 

The  Chairman.  Ms.  Charles,  do  you  agree  with  the  NCAI  posi- 
tion that  groups  who  have  been  previously  denied  recognition 
should  be  allowed  to  submit  a  new  petition,  if  there  were  a  commis- 
sion for  recognition  under  the  new  process? 

Ms.  Charles.  I  do.  I  agree  with  it,  because  we  are  part  of  that 
community  as  well,  that  group. 

The  Chairman.  Do  you  agree  that  there  should  be  some  dead- 
line? 

Ms.  Charles.  To  the  extent  that — again,  it  needs  to  be  open  so 
that  the  tribes  do  have  a  process  to  go  through  to  seek  recognition. 

The  Chairman.  I  thank  you  both  for  your  testimony  today.  I 
thank  you  very  much.  I  appreciate  your  very  valuable  insight  and 
input. 

You  wanted  to  add  something,  Mr.  President? 

Gaiashkibos.  Mr.  Chairman,  I  just  wanted  to  state  that  in  our 
resolution,  that  I  noted  for  the  record,  the  National  Congress  does 
support  an  Independent  Commission.  I  want  to  state  that  for  the 
record. 

The  Chairman.  I  understand  that. 

Gaiashkibos.  Thank  vou. 

The  Chairman.  Thank  you  very  much. 

Ms.  Charles.  Thank  you. 
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The  Chairman.  Our  third  panel  is  Arlinda  Locklear  of  Jefferson, 
Maryland;  Richard  Dauphinais,  who  is  with  the  Native  American 
Rights  Fund;  Dr.  Christine  Grabowski  of  New  York  City,  NY;  and 
Dena  Ammon  Magdaleno,  who  is  Chairperson,  Task  Force  on  Fed- 
eral Recognition  Advisory  Council  on  California  Indian  Policy,  of 
Sacramento,  CA. 

Thank  you  for  coming  today.  As  I  mentioned,  your  complete 
statements  will  be  made  part  of  the  record.  You  are  free  to  summa- 
rize in  whatever  way  you  choose. 

We  would  like  to  begin  with  you,  Ms.  Locklear.  Welcome. 

STATEMENT  OF  ARLINDA  LOCKLEAR,  JEFFERSON,  MD 

Ms.  Locklear.  Thank  you,  Mr,  Chairman.  Good  morning. 

I  would  like  to  begin  by  stating  on  behalf  of  a  number  of  tribes 
that  I  have  represented  through  the  administrative  process  over 
the  last  18-some-odd  years  that  we  are  very  appreciative  of  the 
leadership  that  the  Chairman  and  the  Vice  Chairman  have  shown 
over  the  last  5  years  on  this  issue.  It  is  a  difficult  proposition.  It 
is  not  an  easy  one  for  Indian  country,  but  both  the  Chairman  and 
the  Vice  Chairman  have  shown  dedication  and  commitment  to  non- 
federally-recognized  tribes  in  an  effort  to  try  to  establish  a  fair 
process.  And  for  that,  we  are  very  grateful. 

Let  me  begin  my  comments  on  the  current  bill,  S.  479,  by  ap- 
plauding the  Chair  s  effort  to  create  an  Independent  Commission  to 
process  petitions  for  Federal  recognition.  We  believe  that  is  long 
overdue.  We  believe  that  the  process  contemplated  by  the  present 
bill  will  inject  the  light  of  day  to  the  process  that  it  currently  needs 
to  open  it  up,  to  ensure  that  it  is  fair,  so  that  the  tribes  that  are 
subject  to  it  actually  know  what's  happening  to  them  during  the 
process. 

We  understand  that  that  is  opposed  by  the  administration;  how- 
ever, we  strongly  support  that  provision  of  the  bill. 

There  are  some  relatively  minor  procedural  changes  that  we 
think  could  be  made  to  the  provisions  regarding  the  commission 
that  would  improve  it.  I  will  defer  to  the  testimony  of  Mr. 
Dauphinais,  who  will  speak  shortly,  principally  on  the  subject  of 
those  procedural  changes. 

There  is  one,  however,  that  has  already  been  raised  that  I  would 
like  to  emphasize  in  my  comments  as  well,  and  that  is  what  we  be- 
lieve is  the  necessity  for  opening  the  commission  process  to  the  pe- 
titioning tribes  who  have  previously  been  through  the  present  ad- 
ministrative process.  We  believe  that  the  procedural  changes  alone 
contemplated  in  S.  479  require  that  in  all  fairness  to  those  pre- 
viously-processed groups,  that  they  be  given  another  opportunity. 
The  changes  in  the  process  contemplated  by  this  bill  are  so  sub- 
stantive that  in  all  fairness  they  need  to  be  given  an  opportunity 
to  reprove  their  case,  whatever  other  changes  may  be  made  in  the 
bill  to  the  criteria. 

With  that  one  comment  on  the  procedural  aspects  of  the  bill,  I 
would  like  to  focus  most  of  my  remaining  time  on  section  5  of  the 
bill,  which  in  my  opinion  is  the  heart  of  the  matter. 

Section  5  is  that  section  which  effectively  codifies  the  administra- 
tive criteria  that  are  now  set  out  in  regulations.  We  strongly  object 
to  the  passage  by  Congress  of  any  bill  that  would  codify  those  cri- 
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teria.  In  our  opinion,  it  is  the  obligation  of  the  Congress  to  consider 
for  the  first  time,  as  a  matter  of  poHcy,  how  the  Federal  Govern- 
ment ought  to  define  an  Indian  tribe  for  purposes  of  the  Federal 
acknowledgment  process.  This  Congress  has  not  done  that;  no  prior 
Congress  has  done  that. 

The  Chair  referred  to  the  Miami  litigation  earlier  in  this  proceed- 
ing. I  am  one  of  counsel  of  record  in  that  case,  along  with  Mr. 
Dauphinais  from  the  Native  American  Rights  Fund.  It  is  correct, 
as  the  administration  witnesses  observed,  that  the  present  admin- 
istrative process  was  challenged  in  that  case;  however,  the  judge 
did  not,  in  effect,  uphold  the  present  process.  Instead,  the  judge 
simply  said  that  the  present  Secretary  has,  in  effect,  unbridled  dis- 
cretion to  do  as  he  sees  fit  in  defining  a  tribe  because  there  is  no 
governing  Act  of  Congress. 

In  the  absence  of  a  governing  Act  of  Congress,  the  judge  con- 
cluded that  the  present  definition  of  "tribe"  is  not  arbitrary  and  ca- 
pricious. But  we  think  that  the  Congress  should  hold  this  issue  to 
a  higher  standard.  We  need  to  do  better  than  simply  "not  arbitrary 
and  capricious."  We  need  to  do  something  fair,  finally,  in  this  proc- 
ess. 

We  don't  think  that  it  requires  a  dramatic  departure,  either  con- 
ceptually or  practically,  from  the  present  process  to  fix  the  prob- 
lem. There  is  a  consensus  from  the  administration  witnesses,  as 
well  as  the  tribal  witnesses,  as  well  as  the  historical  record  before 
this  committee  beginning  with  its  considerations  in  1978,  that  the 
Cohen  criteria  are,  indeed,  the  fundamental  beginning  point  for 
this  deliberation.  They  are  philosophically  and  conceptually  the 
hallmark  that  all  witnesses  look  to  as  a  way  to  define  an  Indian 
tribe.  The  BIA,  when  it  first  adopted  regulations  in  1978,  looked  to 
the  Cohen  criteria  and  argued  that  its  criteria  then  were  simply  a 
codification  of  the  Cohen  criteria.  I  disagpree  with  that  characteriza- 
tion of  the  1978  regulations. 

In  1994,  when  it  modified  its  regulations,  it  again  said,  "We  are 
not  changing  the  criteria;  we  are  simply  clarifying  and  codifying." 
That  was  an  even  greater  departure  from  the  original  regulations 
from  the  Cohen  criteria. 

We  would  urge  that  this  committee  go  back  to  the  original  start- 
ing point  on  this  issue,  and  that  is  the  Cohen  criteria.  Take  the  ex- 
perience that  we  have  gained  over  the  last  15  years.  Make  what 
relatively  minor  modifications  as  are  necessary  to  those  criteria, 
and  use  those  as  the  basis  for  the  determination  of  whether  an  In- 
dian group  constitutes  an  Indian  tribe.  Those  are  the  criteria  that 
every  single  witness  has  looked  to  as  reliable  and  valid,  and  with 
very  modest  changes  they  will  suit  the  current  circumstances. 

I  have  made  a  proposal  in  my  testimony,  including  language  for 
the  substitution  of  section  5,  that  I  will  not  repeat.  But  I  would  like 
to  emphasize  one  particular  aspect  of  the  regulations  that  in  my 
opinion  demonstrates  most  vividly  the  dramatic  departure  of  the 
present  process  from  the  Cohen  criteria,  and  that  is  the  insistence 
in  the  present  regulations,  both  in  1994  and  1978,  that  non- 
Federally-  recognized  tribes  prove  their  existence  continuously  from 
the  time  of  "sustained  white  contact."  That  does  not  appear  in  any 
version  of  the  Cohen  criteria.  The  Cohen  criteria,  in  fact,  contained 
no  substantial  historic  time  depth.  It  envisioned,  to  be  sure,  a  his- 
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torical  overview  of  the  tribe's  past;  but  it  did  not  require  the  obHga- 
tion  to  demonstrate  a  set  of  mandatory  criteria  over  that  lengthy 
period  of  time. 

The  worst  problem  with  that  criteria,  though,  is  not  that  it  is 
burdensome  on  tribes,  which  indeed  it  is,  and  not  that  it  departs 
from  the  Cohen  criteria,  which  indeed  it  does,  but  that  it  is  fun- 
damentally flawed  conceptually.  The  premise  for  that  criteria  is 
that  somehow,  the  Indian  right  of  self-governance,  the  independ- 
ence of  Indian  tribes  that  is  inherent  in  Indian  tribes,  somehow  de- 
pends upon  the  time  of  white  contact.  That  is  simply  not  true.  In- 
dian tribes,  whether  they  are  recognized,  or  non -federally-recog- 
nized, exercise  powers  of  self-government  that  are  inherent,  that 
are  dependent  on  the  will  of  their  people  to  continue  to  exercise 
those  rights.  Those  rights  derive  from  the  consent  of  their  gov- 
erned. They  do  not  derive  from  or  depend  upon  European  powers. 
So  the  time  of  contact  with  European  powers  is  irrelevant  to  the 
exercise  of  powers  of  reserved  self-governance. 

Now,  to  be  sure,  some  time  date  is  necessary,  and  to  a  large  ex- 
tent the  setting  of  any  time  date  is  arbitrary.  But  in  this  case  what 
the  Department  has  done  is,  they  have  taken  the  most  extreme 
time  obligation  and  imposed  that,  and  the  practical  result  has  been 
that  legitimate  Indian  tribes  have  failed  to  achieve  recognition.  We 
must  fix  that  part  of  the  process,  or  else  the  other  fixes  won't  solve 
the  problem. 

We  urge  the  committee  to  consider  seriously  the  proposals  we 
have  made  regarding  changes  to  section  5. 

Thank  you. 

[Prepared  statement  of  Ms.  Locklear  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much. 

Mr.  Dauphinais. 

STATEMENT  OF  RICHARD  DAUPHINAIS,  NATIVE  AMERICAN 
RIGHTS  FUND 

Mr.  Dauphinais.  Thank  you,  Mr.  Chairman.  I  appreciate  the  op- 
portunity to  testify  today  on  S.  479. 

I  see  S.  479  as  a  response  to  the  numerous  complaints  that  Con- 
gress has  heard  over  the  years  about  the  existing  recognition  proc- 
ess. I  think  S.  479  addresses  some,  but  not  all,  of  the  problems 
with  that  process. 

In  looking  at  and  assessing  S.  479  and  the  existing  process,  I 
think  there  are  two  primary  issues:  who  makes  recognition  deci- 
sions, and  how  are  those  decisions  made? 

In  the  existing  process,  the  Assistant  Secretary  for  Indian  Affairs 
makes  recognition  decisions.  I  think  there  are  two  problems  with 
that  approach.  The  first  is  that  the  BIA  is  the  agency  charged  with 
managing  the  Government's  relationship  with  federally-recognized 
tribes,  and  at  least  as  far  back  as  1977  the  American  Indian  Policy 
Review  Commission  indicated  the  complications  of  leaving  that  de- 
cision with  the  BIA,  essentially  saying  that  recognized  tribes  really, 
by  and  large,  did  not  want  the  addition  of  "new  tribes." 

Now,  whether  or  not  that  actually  influences  BIA  decisionmak- 
ing, I  think  it  is  clearly  the  perception  of  nonrecognized  tribes  that 
the  BIA  will  never  be  a  fair  decisionmaker  in  recognition. 
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The  second  problem  is  that  although  the  Assistant  Secretary  of 
Indian  Affairs  makes  recognition  decisions,  the  review  of  petitions, 
the  research  on  those  petitions,  and  the  writing  of  recommended 
decisions  is  done  by  the  Branch  of  Acknowledgment  and  Research. 
As  far  as  we  can  tell,  the  Assistant  Secretary  has  very  little  contact 
with  petitions  or  petitioners  until  just  before  proposed  findings  or 
final  determinations  are  announced.  As  an  example,  the  Miami  Na- 
tion of  Indiana  submitted  a  petition  in  1984.  The  BAR  considered 
that  petition  over  the  next  8  years.  There  are  about  10,000  pages 
of  documents  in  the  record  of  that  case;  however,  when  the  Assist- 
ant Secretary  came  to  make  the  final  determination,  that  8  years 
of  consideration  and  10,000  pages  of  documents  were  reduced  to 
this  2-page  briefing  paper  for  the  Assistant  Secretary. 

I  think  that  S.  479  addresses  those  problems  by  creating  an  Inde- 
pendent Commission  which  would  take  the  decisionmakmg  out  of 
the  BIA.  In  addition,  its  provision  for  preliminary  and  adjudicatory 
hearings,  as  I  understand  it,  would  be  presided  over  by  the  com- 
mission, which  would  give  the  commission — the  actual 
decisionmaker — a  much  better  knowledge  of  petitions  and  petition- 
ers than  the  Assistant  Secretary  presently  gets  under  the  existing 
recognition  process. 

Thus,  I  think  that  the  creation  of  the  Independent  Commission 
and  the  provision  for  preliminary  and  adjudicatory  hearings,  pre- 
sided over  by  that  commission,  is  a  significant  improvement  over 
the  existing  process. 

Again,  the  second  issue,  in  my  assessment,  of  the  bill  and  the  ex- 
isting process  is,  how  are  recognition  decisions  made.  I  think  one 
aspect  of  that  question  is  procedural  the  processes  used  to  make 
recognition  decisions.  In  the  existing  process  there  are  no  formal 
hearings.  Although  you  have  the  opportunity  to  meet  with  BAR 
staff,  there  can  be  long  periods  of  time  where  you  have  no  idea 
what  BAR  is  doing  with  your  petition,  and  that  is  usually  just  be- 
fore proposed  findings  or  final  determinations  come  out.  In  the 
United  Houma  Nation  petition  for  recognition,  we  submitted  all  of 
our  papers  after  the  initial  petition  in,  I  believe,  1991.  The  pro- 
posed findings  were  not  announced  until  December  1994,  and  dur- 
ing that  long  stretch  of  2  or  3V2  years,  we  had  no  knowledge  of 
what  the  BAJl  was  doing  with  our  petition. 

So  I  think,  again,  the  provision  for  preliminary  and  adjudicatory 
hearings  before  the  actual  decisionmaker,  before  the  Independent 
Commission,  is  a  good  change  from  the  existing  recognition  process. 

I  think  there  are  two  things  that  can  be  done  to  improve  that  in 
the  bill.  One  is  that  the  records  that  the  commission  and  the  com- 
mission staff  generate  in  reviewing  petitions  must  be  made  avail- 
able to  petitioners  in  a  timely  manner  so  that  they  can  use  those 
to  respond  to  commission  rulings. 

The  second  is  that  commission  staff  have  to  be  available  for 
cross-examination.  The  commission  staff  assists  the  commission; 
they  are  essentially  going  to  be  giving  the  commission  expert  opin- 
ions, and  I  think  that  the  only  way  K)r  petitioners  to  test  commis- 
sion staff  expertise  in  a  particular  area,  or  the  basis  for  those  staff 
opinions,  is  to  require  staff  to  be  available  for  cross-examination  at 
the  adjudicatory  hearings.  Right  now  the  bill  provides  for  cross-ex- 
amination but  it  doesn't  require  the  commission  to  call  those  staff 
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for  those  hearings,  and  I  think  that's  the  change  that  needs  to  be 
made,  to  require  staff  to  be  available  at  the  adjudicatory  hearings. 

Another  aspect  of  the  question  of  how  recognition  decisions  are 
made  is  substantive:  What  criteria  or  standards  are  used  to  make 
recognition  decisions?  We  fully  support  Ms.  Locklear's  proposals  for 
improving  the  recognition  criteria.  I  think  that  in  addition  to  being 
a  substantive  improvement  over  the  present  process,  that  vsall  re- 
sult in  making  the  process  less  expensive  and  less  time-consuming. 
At  the  same  time,  I  don't  think  they're  going  to  result  in  groups 
that  should  not  be  recognized,  being  recognized. 

There  is  one  specific  criterion  that  I  do  want  to  address  briefly, 
and  that  is  the  requirement  that  a  group  show  that  it  is  descended 
from  a  historical  tribe.  That  requirement  is  presently  part  of  the 
acknowledgment  regulations.  It  is  carried  forward  into  S.  479,  and 
I  think  that  what  the  bill  would  do  is  essentially  make  a  distinction 
between  historic  and  nonhistoric  tribes.  I  dont  see  any  logical  or 
legal  basis  to  do  that.  I  think  that  just  last  year,  in  1994,  Congress 
said,  at  least  as  to  federally-recognized  tribes,  "We  no  longer  want 
the  Federal  Government  to  make  a  distinction  between  historic  and 
nonhistoric  tribes,"  and  I  don't  think  that  that  should  now  be  ap- 
plied to  applicants  for  recognition. 

A  number  of  people  have  talked  about  section  5(a)(2)  of  the  bill, 
which  excludes  certain  groups  from  the  commission  process  estab- 
lished in  the  bill.  I  think  that  subsection  (E)  of  that  section,  which 
excludes  groups  involved  in  prior  litigation,  should  be  changed.  I 
don't  see  any  reason  to  exclude  those  groups.  I  think  that  it  is  Con- 
gress or  the  Congress'  delegatee  that  should  make  recognition  deci- 
sions; that  shouldn't  be  left  to  the  courts.  I  think  that  subsection 
(E)  is  a  kind  of  legislative  res  judicata;  however,  I  don't  think  if 
this  were  a  litigation  situation,  res  judicata  would  apply,  because 
different  parties  would  be  involved  and  you  would  have  different 
standards  for  decisionmaking  and  different  methods  of  decision- 
making. 

Again,  I  would  like  to  agree  with  those  who  have  said  that  under 
section  5(a)(2)(C),  those  13  groups  that  have  been  denied  in  the 
BAR  process  should  at  least  De  allowed  to  have  a  shot  at  an  adju- 
dicatory hearing  before  the  commission.  I  think  that  the  changes 
made  between  the  existing  process  and  the  commission  process  in 
S.  479  are  significant  enough  without  any  further  changes  to  jus- 
tify letting  those  eight  groups,  denied  under  the  existing  process, 
have  an  adjudicatory  hearing  before  the  commission. 

Now,  section  6(a)(2)(B)  of  S.  479  sets  time  limits  for  undocu- 
mented petitions.  I  didn't  put  this  in  my  written  testimony,  but  I 
think  there  is  a  problem  there,  because  undocumented  petitions  are 
defined  to  include  letters  of  intent.  So  if  letters  of  intent  that  BAR 
has  are  transferred  to  the  commission,  they  would  have  only  90 
days  to  then  submit  a  documented  petition.  If  a  group  has  only 
done  a  letter  of  intent  at  this  point,  there  is  no  way  they  would  be 
able  to  finish  a  documented  petition  within  90  days.  I  think  what 
has  to  be  done  is  that  a  separate  category  has  to  be  made  for 
groups  that  had  submitted  letters  of  intent,  when  those  are  trans- 
ferred over  to  the  commission. 

Finally,  in  looking  at  provisions  for  authorization  for  appropria- 
tions to  provide  assistance  to  the  petitioners,  I  just  don't  think. 


96 

given  our  past  experience  in  the  existing  process,  that  the  amount 
of  money  that  is  authorized  there  is  going  to  be  sufficient,  given  the 
number  of  petitioners  and  the  kinds  of  things  that  you  have  to 
show  in  order  to  be  recognized. 

The  written  testimony  that  I  have  submitted  goes  into  more  de- 
tail on  all  these,  so  that's  where  I  will  conclude  my  testimony. 

[Prepared  statement  of  Mr.  Dauphinais  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much. 

Dr.  Grabowski. 

STATEMENT  OF  CHRISTINE  GRABOWSKI,  NEW  YORK  CITY,  NY 

Ms.  Grabowski.  Yes;  committee  members,  thank  you  for  the  op- 
portunity to  testify  regarding  proposed  changes  to  the  FAP  process, 
as  detailed  in  S.  479. 

I  come  before  you  today  because  my  experience  over  the  past  13 
years  as  a  anthropologist,  working  for  petitioning  groups,  working 
under  contract  to  the  BIA,  reviewing  petitions,  as  well  as  conduct- 
ing independent  scholarly  research  on  the  process,  leads  me  to  con- 
clude that  there  is  no  due  process  for  unrecognized  tribes  in  the 
current  administrative  procedure,  and  there  can  be  none  as  long  as 
the  BIA  continues  to  administer  the  FAP. 

So  that  you  can  fully  appreciate  why  it  is  so  critical  that  an  Inde- 
pendent Indian  Commission  take  over  this  process  immediately,  let 
me  outline  briefly  why  this  legal  travesty  obtains. 

First,  as  I  testified  last  year  before  the  House  Subcommittee  on 
Native  American  Affairs,  and  as  I  detail  in  my  written  testimony 
submitted  to  this  committee,  there  is  an  inherent  conflict  of  inter- 
est in  the  BIA  administering  any  acknowledgment  process,  which 
dates  from  the  very  codification  of  this  process  in  1978. 

Second,  over  the  years  BAR  has  repeatedly — and  flagrantly,  I 
might  add — ignored  its  own  regulations.  Mandated  timetables  and 
deadlines  pass  with  no  mitigating  circumstances  or  reasonable  ex- 
planations offered  by  the  agency,  nor  are  new  timetables  made  or 
met  when  old  deadlines  have  passed.  Instead,  petitioners  wait  in 
limbo,  sometimes  for  years,  for  their  cases  to  move  glacially 
through  the  acknowledgment  process. 

You  have  heard  testimony  today  from  the  BAR  staff  that  new 
guidelines  have  been  at  least  drafted,  and  they  are  probably  to  ap- 
pear next  week.  Well,  those  new  guidelines,  committee  members, 
have  not  helped  and  were  not  in  place  and  were  not  available  to 
petitioners  who  have  already  been  judged  and  given  not  only  pro- 
posed findings,  but  final  finmngs,  under  the  new  regulations. 

And  perhaps  most  disturbing  of  all  about  BAR's  administration 
of  FAP  is  the  staffs  arrogant  dfisregard  for  the  regulations  govern- 
ing their  agency.  This  past  May,  when  I  came  to  Washington  to 
testify  before  this  committee,  I  also  conducted  research  at  BAR. 
While  I  was  there  I  had  a  discussion  with  several  senior  staff  mem- 
bers regarding  the  review  of  a  petitioner's  case,  during  which  I  was 
told  procedurally  inaccurate  information.  When  I  questioned  the 
validity  of  those  statements  I  was  told,  "In  a  pinch,  well  ignore  the 
regs.  In  a  pinch,  we'll  ignore  the  regs." 

Gentlemen,  I  simply  do  not  understand  how  it  is  permissible  that 
a  Federal  agency  such  as  the  BIA,  which  falls  under  the  jurisdic- 
tion of  the  Administrative  Procedures  Act,  can  be  allowed — appar- 
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ently  consciously  and  willingly — to  ignore  the  regulations  of  its  own 
agency. 

This  brings  me  to  a  third  defect  of  BAR,  namely,  that  the  agen- 
cy's interpretation  of  selected  FAP  criteria  has  not  corresponded  to 
their  meaning  required  by  statutory  construction.  This  has  not  only 
occurred  previously,  before  1994  under  the  old  regulations,  but  con- 
tinues at  present.  Onerous  new  evidentiary  standards  were  im- 
posed last  month  by  BAR  when  the  agency  stated  in  the 
Paugussett  Hill  finding  that  petitioners  must  demonstrate  descent 
from  more  than  one  member  of  a  historic  tribe,  even  though  cri- 
terion (e)  includes  no  such  language. 

In  this  case,  contrary  to  what  Ms.  Reckord  has  stated,  this  is  not 
an  instance  of  a  group  of  one  member  abandoning  the  rest  of  his 
tribe. 

On  the  one  hand,  I  am  of  the  firm  opinion  that  the  present  FAP 
regulations,  which  are  being  given  legislative  sanction  in  S.  479,  do 
not  represent  a  historically,  anthropologically,  and  legally  sound 
basis  for  determining  Federal  acknowledgment,  and  1  refer  you 
here  to  my  written  testimony  and  proposed  revised  criteria  ap- 
pended thereto.  I  would  also  like  to  go  on  record  as  saying  that  I 
concur  most  strongly  with  the  comments  made  about  the  sub- 
stantive requirements  of  the  Federal  acknowledgment  regulations 
made  by  Arlinda  Locklear  and  Richard  Dauphinais. 

I  am  loathe  to  encourage  Congress  to  leave  intact  criteria  which 
I  know  to  be  flawed  when  it  establishes  a  new  commission.  On  the 
other  hand,  I  find  that  the  present  process  represents  such  a  mis- 
carriage of  justice  that  to  allow  it  to  continue,  even  temporarily 
while  new  criteria  are  drafted,  would  not  only  impose  lasting  harm 
upon  petitioners,  but  would  also  represent  an  increased  abuse  of 
taxpayer  revenue  inasmuch  as  the  decisions  now  being  made  by 
BAR  would  most  certainly  undergo  further  litigation  at  cost  to  the 
Government. 

For  this  reason  I  heartily  support  the  efforts  of  this  committee 
to  correct  some  of  the  more  serious  deficiencies  of  the  current  peti- 
tioning process,  as  detailed  in  S.  479,  and  I  urge  its  swift  passage 
with  procedural  amendments. 

For  example,  given  the  current  defects  of  FAP,  I  would  suggest 
that  provision  be  made  for  petitioners  who  have  been  unfairly  de- 
nied in  the  process  by  BAR  in  the  past,  to  petition  the  new  Indian 
Commission  to  review  their  cases. 

Gentlemen,  I  would  like  to  conclude  by  noting  that  the  petition- 
ing process  is  not  a  graduate  seminar,  but  is  an  adjudicative  pro- 
ceeding with  extensive  legal  and  financial  repercussions  for  the  pe- 
titioners and  the  Government  alike.  It  is  essential  that  such  an  im- 
portant decision  as  the  acknowledgment  of  tribal  sovereignty  be 
made  within  an  impartial  arena  in  which  discovery  and  cross-ex- 
amination, which  are  not  currently  allowed  under  the  present  proc- 
ess, are  permitted  to  expose  all  evidence  to  critical  scrutiny.  I  urge 
you  to  relieve  BAR  of  the  process  immediately.  There  can  be  no  eq- 
uity where  there  is  no  due  process. 

Thank  you. 

[Prepared  statement  of  Ms.  Grabowski  appears  in  appendix.] 

Senator  Inouye  [assuming  Chair].  Thank  you  very  much,  Dr. 
Grabowski. 
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May  I  now  call  upon  the  chairperson  of  the  Task  Force  on  Fed- 
eral Recognition,  Dena  Magdaleno. 

STATEMENT  OF  DENA  AMMON  MAGDALENO,  CHAIRPERSON, 
TASK  FORCE  ON  FEDERAL  RECOGNITION,  ON  BEHALF  OF 
THE  ADVISORY  COUNCIL  ON  CALIFORNIA  INDIAN  POLICY, 
SACRAMENTO,  CA 

Ms.  Magdaleno.  Good  morning,  members  of  the  committee.  My 
name  is  Dena  Ammon  Magdaleno.  I  am  speaking  on  behalf  of  the 
Advisory  Council  on  California  Indian  Policy.  Because  I  will  rep- 
resent the  interests  of  over  80,000  unacknowledged  California  Indi- 
ans, I  have  given  very  serious  and  careful  consideration  to  my 
words  today. 

The  Advisory  Council  was  created  by  Congress  to  study  the  spe- 
cial problems  that  confront  the  California  Indians.  Three  historical 
factors  provide  the  basis  for  the  need  of  California-specific  resolu- 
tions to  tribal  issues. 

The  first  is,  the  U.S.  Senate  failed  to  ratify  the  18  original  trea- 
ties and  virtually  left  the  Indians  of  California  landless. 

Second,  the  Grold  Rush  and  Statehood  meant  the  immediate  dis- 
placement and  genocide  of  96  percent  of  all  California  Indians. 

And  third,  there  was  and  there  continues  to  be  a  blatant  neglect 
of  California  Indians  on  all  levels.  For  historical  details  I  would 
refer  vou  to  the  chronology  of  facts  and  events  that  we  have  in- 
cluded in  our  written  testimony. 

We  in  California  are  deeply  appreciative  of  the  longstanding 
leadership  of  the  Chairman  and  Vice  Chairman,  advocating  legisla- 
tive reform  regarding  the  process  and  regulations  for  acknowledg- 
ing tribes.  In  addition  to  your  efforts.  Congress  gave  the  charge  to 
the  Council  to  propose  reasonable  mechanisms  to  provide  orderly 
and  fair  acknowledgment  of  California  tribes.  As  a  result  of  our  in- 
vestigation we  concluded  that  the  FAP  process  is  not  working  in 
California.  There  have  been  40  tribes  from  California  in  the  process 
since  1978;  37  of  those  tribes  are  still  in  the  process.  We  have  been 
told  today  that  we  represent  from  one-quarter  to  possibly  one-half 
of  the  active  cases.  The  one  tribe  that  was  acknowledged  was  ac- 
knowledged in  1983;  that  was  Timbasha  Shoshone  of  Death  Valley. 
One  was  acknowledged  outside  of  the  process;  that  was  last  year, 
when  lone  was  recognized.  One  tribe  was  denied,  and  that  was  the 
Lumbee,  who  are  not  native  to  California. 

Petitioning  tribes  from  California  encounter  many  problems.  The 
most  graphic  is  that  although  nine  tribes  have  documented  peti- 
tions and  numerous  OD  letters — California  tribes  have  two  to  three 
OD  letters  apiece — and  six  tribes  have  submitted  partial  petitions, 
BAR  has  determined  that  none  of  the  California  tribes'  petitions 
merit  active  consideration.  This  includes  the  petitioning  tribe  that 
has  been  considered  ready  since  September  1993. 

BAR  attributes  the  lack  of  acknowledgment  of  the  tribes  to  the 
tribes  themselves.  However,  we  in  California  would  contend  that 
the  process,  by  design,  is  at  fault.  In  addition,  the  new  regulations 
complicate  the  process,  and  the  BAR  staff  determines  how  these 
regulations  will  be  used.  They  have  not  been  used  for  the  benefit 
of  the  tribes. 
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In  an  attempt  to  remedy  status  issues  in  California,  the  Advisory 
Council  has  made  and  will  continue  to  make  every  attempt  to  im- 
prove communications  between  the  petitioning  tribes  and  BAR.  We 
are  educating  tribes  about  the  current  process.  And  most  impor- 
tantly, we  have  drafted  remedial  legislation  to  create  a  process  that 
will  provide  fair  and  timely  resolution  for  tribes. 

This  legislation  is  endorsed  by  representatives  of  the  recognized, 
terminated,  and  unacknowledged  tribes  of  California.  It  has  a  basic 
assumption  that  a  California-specific  resolution  must  be  remedial 
because  the  tribal  status  problems  in  California  are  a  product  of 
State-sponsored  genocide,  a  century  of  inconsistent  Federal  policy, 
general  neglect  of  the  Indian  people,  and  the  lack  of  recognition  for 
two-thirds  of  California's  Indians. 

The  California  draft  shares  the  concept  of  the  Independent  Com- 
mission approach  with  S.  479,  and  it  also  shares  the  12-year  sunset 
clause.  Unique  features  include  establishing  that  the  18  treaties 
would  serve  as  previous  recognition  for  California;  an  allowance  for 
gaps  in  political  and  community  continuity  due  to  the  genocide 
practiced  in  California;  and  that  additional  placement  of  respon- 
sibility be  put  upon  the  Federal  Government  rather  than  the  tribes 
themselves.  The  commission  that  we  envision  is  specific  to  Califor- 
nia. 

For  more  details  regarding  the  remedial  legislation,  I  would  refer 
you  to  the  California  Tribal  Status  Act  of  1995  in  the  Council's 
written  testimony. 

The  Council  has  determined  that  S.  479  does  not  address  the  his- 
torical issues  or  problems  that  California  tribes  encounter  in  the 
FAP  process.  Unfortunately,  in  its  present  form,  S.  479  is  not  a  via- 
ble alternative  for  California  to  the  present  process.  California 
would  urge  the  committee  to  consider  the  California-specific  draft 
for  California's  unacknowledged  tribes. 

I  would  thank  you  for  this  opportunity  to  present  the  views  of 
the  Advisory  Council  on  California  Indian  policy  regarding  this  leg- 
islation. I  have  a  map  for  you  of  the  treaty  tribes  of  California. 

Virtually  all  the  petitioning  tribes  are  treaty  tribes  of  those 
unratified  treaties. 

Senator  Inouye.  Thank  you  very  much,  Ms.  Magdaleno. 

The  issue  before  us  in  S.  479  may  be  the  most  important  that 
this  committee  will  consider  in  the  past  five  decades.  I  say  this  be- 
cause the  issue  involves  the  sovereignty,  and  the  questions  are 
asked,  one,  who  is  a  Native  American  Indian?  And  what  constitutes 
a  tribe  of  Native  American  Indians? 

Secretary  Anderson  indicated  that  the  Department  and  the  Ad- 
ministration oppose  this  measure  because  historically  the  Interior 
Department  has  been  in  charge  of  acknowledgment.  I  would  like  to 
counter  that  by  suggesting  that  history  cries  out  that  a  change  be 
made — as  Ms.  Magdaleno  pointed  out,  the  18  treaties  that  were  not 
ratified.  This  Government  entered  into  800  treaties  with  Indian  na- 
tions, and  of  that  number  we  ratified  430  and  did  not  ratify  370. 
We  just  ignored  most  of  them,  and  the  18  are  part  of  that  370.  And 
we  proceeded  to  violate  provisions  in  all  of  the  430,  so  we've  got 
a  perfect  record  in  this  area. 

The  second  aspect  of  history  that  we  cannot  ignore,  even  if  it's 
a  sad  chapter,  most  anthropologists  suggest  that  there  were  at 
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least  10  million  Native  American  Indians  residing  in  North  Amer- 
ica at  the  time  of  Columbus.  Some  suggest  a  number  three  times 
that.  But  I  believe  most  anthropologists  agree  that  at  the  end  of 
the  Indian  Wars  there  were  250,000  remaining,  and  at  the  same 
time  we  practiced  what  the  Jewish  people  call  the  diaspora — not 
just  a  Babylonian  and  Roman  diaspora,  out  countless  hundreds  of 
them,  the  best-known  being  the  Trail  of  Tears  of  the  Cherokees. 

When  10  million  are  reduced  to  250,000,  and  after  that  massive 
diasporas  where  we  find  Apaches  in  Oklahoma  and  Seminoles  in 
Oklahoma,  something  happened — massive  disruption  in  govern- 
ment and  culture  and  social  structure,  et  cetra. 

I  am  in  full  accord  with  my  chairman  on  the  process.  I  think  his- 
tory screams  out  for  some  change  there.  But  I  have  reservations  on 
the  criteria.  For  example,  we  have  a  section  that  says  "significant 
rates  of  marriages  within  a  group,  or  as  may  be  culturally  required 
with  other  Indian  populations."  With  a  diaspora  of  this  nature,  who 
were  they  supposed  to  marry?  Their  sisters?  Their  brothers? 

Then  we  have  "shared  sacred  or  secular  ritual  activity  encom- 
passing most  of  the  group."  Although  this  is  not  defined,  I  would 
assume  that  it  means  Native  American  Indian  sacred  or  secular 
ritual  activity.  I  have  never  seen  Christian  religions  being  defined 
as  "sacred  or  secular  ritual  activity." 

Now,  by  law  we  prohibited  the  practice  of  religion  among  Native 
Americans.  Certain  dances  and  cnants  were  absolutely  outlawed. 
And  yet  we  say,  they  must  have  some.  We  had  to  go  through  a 
Congressional  action  here  to  give  recognition  to  the  Native  Amer- 
ican Indian  Church  just  recently,  and  up  until  then,  I  don't  suppose 
they  were  recognized. 

Then  we  have  here,  "shared  amount  of  significant  portion  of  the 
group,  cultural  patterns  that  are  different  from  the  non-Indian  pop- 
ulation." We  tried  our  best  to  impose  cultural  patterns  that  were 
consistent  with  that  of  the  non-Indian  population.  Indian  schools — 
that  was  part  of  the  Government.  But  now  we've  changed  this  lan- 
guage. "Kinship  or  religious  organizations" — we  not  only  prohib- 
ited, we  outlawed  in  certain  cases,  activities  of  this  sort. 

Then  we  speak  of  "residence."  Well,  the  nonrecognized  Indian 
tribes  have  no  residence  in  the  sense  of  a  reservation  because  they 
were  not  recognized.  So  obviously,  they  had  to  live  in  separate 
areas.  But  then  we  say,  "50  percent  must  reside  in  a  particular  ge- 
ographic area,  exclusively  or  almost  exclusively  composed  of  mem- 
bers of  the  group."  In  many  cases,  by  law  we  made  that  impossible. 

Then  we  say,  "not  less  than  50  percent  of  the  marriages  of  the 
group  are  between  members  of  the  group."  I  thought  there  was  a 
law  against  incest.  Nowhere  in  the  Constitution  dfoes  it  say,  "We 
believe  in  ethnic  cleansing,"  that  you  have  to  be  either  this  or  that. 
There  was  a  time  when  we  did  have  miscegenation  laws  on  most 
of  the  State  books,  but  that's  a  thing  of  ancient  history.  But  here 
we  are  trying  to  revive  this  again. 

"Not  less  than  50  percent  of  the  members  maintain  distinct  cul- 
tural patterns,  including  language."  Well,  I  am  of  Japanese  ances- 
try, but  I  don't  suppose  I  would  qualify  as  such  because  I  can't 
speak  Japanese,  I  am  embarrassed  to  say,  and  I  doubt  if  too  many 
Indians — recognized  Indians — can  speak  the  tongue  of  their  ancient 
people. 
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What  I'm  trying  to  point  out  is  that  throughout  this  section  on 
criteria,  there  are  so  many  things  that  are  inconsistent  writh  his- 
tory, and  that's  why  I  would  have  reservations. 

I  will  ask  the  four  of  you,  is  my  observation  wrong? 

Ms.  LocKLEAR.  Mr.  Vice  Chairman,  you  just  did  an  excellent  job 
of  demonstrating  that  the  criteria  have  no  historic  or  cultural  "fit" 
to  the  real  circumstances  of  non-federally-recognized  tribes.  Those 
criteria  were  drafted  at  a  time  when  the  Bureau  of  Indian  Affairs, 
at  which  they  were  drafted,  had  absolutely  no  experience  with  non- 
federally-recognized  tribes.  They  don't  even  impose  criteria  that 
currently-recognized  tribes  could  meet. 

We  agree  with  you  wholeheartedly  that  it's  time  that  the  Depart- 
ment and  the  Congress  take  a  step  back  from  those  criteria  and 
use,  as  a  defining  hallmark  for  the  criteria,  what  the  exact  historic 
and  present  circumstance  of  the  subject  tribes  are.  It  makes  no 
sense  to  look  for  something  that  didn't  exist  in  the  first  place,  and 
it  makes  even  less  sense  to  look  for  something  that  the  Federal 
Government  purposely  took  away.  We  think  the  time  has  come  to 
do  that. 

Ms.  Grabowski.  If  I  may  add  to  that,  not  only  is  there  no  anthro- 
pological ethnohistorical  precedent  for  the  current  regulations,  spe- 
cifically the  requirement  about  "community."  There  is  ample  evi- 
dence that  American  Indian  tribes  never  comprised  distinct,  cohe- 
sive communities  with  coterminous  political  boundaries.  To  require 
them  to  do  so  continuously  over  time,  in  some  cases  more  than  400 
years,  using  extant  documents  that  were  produced  and  preserved 
by  non-Indians  whose  interest  was  to  annihilate  these  people,  is  lu- 
dicrous. 

I  would  further  like  to  underscore  that  there  is  no  legal  basis  for 
that  requirement,  either.  As  I  have  pointed  out  elsewhere,  the 
Cohen  criteria  do  not  talk  about  community.  There  is  no  require- 
ment for  community  in  the  Cohen  criteria,  nor  the  historical  viabil- 
ity or  continuity  of  that  over  time.  That  criteria  is  a  fabrication, 
and  if  you  look  at  the  number  of  cases  and  which  cases  have  been 
denied  over  time,  that  particular  criterion  has  been  the  most  prob- 
lematic. And  why?  Because  when  you  look  through  the  docu- 
ments— I  know,  having  worked  on  maybe  nine  diff*erent  cases,  both 
for  the  BIA  and  working  for  petitioners — it  is  extremely  difficult  to 
get  evidence  for  "community"  from  historical  white  documents.  It's 
an  impossible  job.  It's  trying  to  fish  out — to  determine  what  the  jig- 
saw puzzle  is  when  you  have  no  idea  what  the  picture  is,  and  more 
than  half  of  the  pieces  are  missing. 

For  example,  what  the  Indians  themselves  thought  and  what 
they  would  have  put  down  into  the  record  almost  never  appears  in 
the  historical  record.  Why?  And  the  most  important  information 
that  should  appear,  you  cannot  rely  upon  in  that  determination. 
That  criteria  alone  is,  I  think,  one  of  the  most  problematic,  and  I 
certainly  would  like,  from  an  anthropological  standpoint,  to  see  it 
removed.  It  has  no  anthropological  validity  and  it  certainly  has  no 
legal  validity. 

Senator  Inouye.  Your  comment  reminds  me  of  what  happened  in 
Hawaii.  When  the  Europeans  got  there,  they  obviously  looked  upon 
Hawaiians  as  being  heathens,  uncivilized,  and  their  concept  of  com- 
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munity  required  the  British  concept  of  "fee  simple  ownership."  And 
that  was  not  the  situation  at  that  time. 

So  the  King,  in  compHance  with  the  suggestion  of  his  European 
advisers,  divided  up  the  land  and  gave  parcels  to  each  family,  fee 
simple  land.  Within  a  year,  85  percent  of  those  titles  were  in  the 
hands  of  the  Europeans,  because  they  had  no  idea  of  ownership.  In 
fact,  the  Hawaiian  language  does  not  have  the  word  for  possession. 
It  was  communal. 

So  oftentimes  we  take  steps,  not  taking  history  into  consider- 
ation. 

Ms.  Magdaleno. 

Ms.  Magdaleno.  I  would  reiterate  that  we  need  solutions  in 
California  based  on  the  history  of  California.  The  genocide  in  Cali- 
fornia was  paid  for  by  the  State  Government  and  reimbursed  by 
the  Federal  Government.  The  county  where  I  live,  in  1864,  15 
years  after  first  contact,  published  in  the  newspaper  that  all  Indi- 
ans had  been  killed  or  removed  from  that  county.  That  is  the  re- 
ality that  we  have  to  deal  with  in  trying  to  seek  Federal  recogni- 
tion. 

Mr.  Dauphinais.  I  agree  with  everything  that's  been  said.  I  think 
I  would  just  reiterate  what  I  said  during  my  oral  testimony.  I  think 
that  another  benefit  of  changing  the  criteria  along  the  lines  that 
Ms.  Locklear  has  proposed  is  that  it  will,  without  losing  any  integ- 
rity to  the  process,  result  in  a  much  less  time-consuming  and  much 
less  expensive  process. 

Senator  Inouye.  There  is  a  provision  here,  the  sunset  provision. 
Notwithstanding  that,  am  I  correct  that  Congress,  with  its  plenary 
power  over  Indian  matters,  can  still  receive  petitions  for  acknowl- 
edgment? 

Ms.  Locklear.  That's  correct,  Mr.  Vice  Chairman.  Even  though 
the  Congress  may  pass  a  bill  imposing  a  sunset  provision  on  an 
Independent  Commission,  that  is  not  an  abrogation  of  Congress' 
power  under  the  Constitution  to  recognize  a  tribe  itself  through 
special  legislation  should  it  see  fit. 

Senator  iNOUYE.  So  the  door  is  still  open? 

Ms.  Locklear.  Yes;  the  door  would  be  open. 

As  a  practical  matter,  it  would  be  a  lot  more  difficult  to  walk 
through  that  door.  I  think  politically,  once  the  Congress  passes  a 
statute  that  creates  a  process,  it's  going  to  be  extremely  difficult  for 
any  individual  tribe  to  obtain  special  legislation,  at  least  for  the 
foreseeable  future,  and  certainly  during  the  lifetime  of  that  com- 
mission. 

Senator  Inouye.  And  we  can  extend  the  life? 

Ms.  Locklear.  Yes;  that  has  happened,  as  you  well  know,  on 
many  occasions  with  other  Indian  commissions. 

Senator  Inouye.  I  have  a  final  question  here  that — I  have  a  few 
others  that  I  would  like  to  submit — ^but  I  presume  that  all  of  you 
have  been  involved  in  acknowledgment  cases  with  BIA.  Am  I  cor- 
rect? 

[Witnesses  indicate  affirmative  response.] 

Senator  Inouye.  What  would  you  say  is  the  average  cost  in- 
curred by  petitioning  tribes  to  complete  this  process? 

Ms.  Locklear.  That's  one  of  those  issues,  like  just  about  every 
other  in  this  process,  that  has  changed  dramatically  over  time.  In 
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the  early  days  of  the  process,  beginning  in  1978,  the  original  regu- 
lations contemplated  a  fairly  short  process  wdth  a  petition  that 
could  be  written  by  a  graduate  student,  at  best,  and  done  in  a 
minimal  amount  of  time.  My  guess  is  that  the  average  estimate  for 
the  preparation  of  petitions  in  the  early  days  was  well  less  than 
$50,000. 

Since  that  time,  the  process  itself  has  changed  dramatically. 
With  evei^  successful  petition  that  has  gone  through  the  process, 
the  objective  gets  higher  and  the  burden  of  proof  has  become  more, 
so  that  now  it  requires  a  petitioning  group  to  in  effect  retain  a  staff 
of  anthropologists  with  expertise  in  network  analysis  and  field 
work;  to  retain  full-time  genealogists  who  are  able  to  demonstrate 
through  documentation  the  descent  of  every  individual  member  of 
the  tribe,  as  well  as  a  historian  to  research  every  historical  docu- 
ment on  that  tribe.  So  we're  looking  at  an  average  cost,  at  a  mini- 
mum, of  $100,000,  and  I  know  of  clients  that  I  have  represented 
who  have  put  $500,000  into  petitions  in  modern  times. 

Ms.  Grabowski.  If  I  may  add  to  that,  I  would  imagine  it  is  much 
higher  because,  number  one,  that's  just  to  prepare  most  minimally 
certain  documentation  about  the  tribe  and  the  political  structure  of 
the  group.  Not  factored  into  that — and  this  is  a  problem  within  the 
process — is  that,  yes,  hypothetically  you  have  your  three  consult- 
ants who  prepare  their  reports,  and  then  you  put  them  all  together 
and  you  send  them  in  to  the  BIA,  and  then  the  BIA  sends  you  back 
a  TA  letter — a  technical  assistance  letter. 

Well,  gentlemen,  those  initial  consultants  don't  stay  on  perma- 
nent retainer  to  the  tribe.  These  tribes  are  very  small.  They  can't 
possibly  afford  to  have  these  people  on  permanent  staff.  So  now 
they  have  to  go  off  and  find  them,  see  if  they're  available,  given 
their  other  professional  obligations,  and  see  what  other  new  infor- 
mation is  required  by  the  BIA. 

Given  that  some  of  the  technical  assistance  letters  are  not  once, 
but  twice,  maybe  three  times,  this  means  that  over  several  years 
you  have  to  go  and  find  your  consultants  again  and  again,  and  each 
time  those  consultants  have  to  get  up  to  speed — I  mean,  if  it's  5 
years  between  when  the  genealogist  first  looked  at  the  information 
and  5  years  later,  you  can't  reasonably  expect  that  person  to  in- 
stantaneously sit  down  and  say,  "Oh,  yes,  I  remember  where  all 
the  documents  are."  Obviously,  to  get  up  to  speed  again,  there's 
going  to  be  a  lag.  That  lag  in  time  is  also  detrimental  from  when 
the  proposed  finding  first  comes  out  to  when  the  final  determina- 
tion has  made. 

Now,  again,  BAR  has  testified  here  that  they  were  very  speedy 
last  year  and  issued  six  or  seven  proposed  findings.  Proposed  find- 
ings are  not  final  determinations,  and  contrary  to  what  BAR  has 
asserted,  there  is  a  significant  lag  time  between  a  proposed  finding 
and  a  final  determination,  sometimes  years.  In  fact,  the  cases 
which  have  proceeded  on  schedule  are  in  fact  the  unusual  cases, 
not  the  routine.  So  in  the  interim  between  a  proposed  finding  and 
a  final  determination  there  might  be  significant  new  research  un- 
dertaken by  the  petitioner.  Again,  you  have  to  go  out  and  find  your 
researchers,  comb  the  countryside  for  extant  documents,  look  for 
every  census,  look  for  the  newspaper  articles  from  the  1700's,  per- 
haps— that's  extraordinarily  costly,  never  mind  the  legal  fees  that 
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are  involved  in  petitioning  and  making  sure  that  procedurally  the 
group  is  being  afforded  due  process. 

So  given  those  kinds  of  mitigating  factors,  I  would  say  that 
$100,000  is  extremely  underbudgeted  for  a  group  from  the  time 
when  they  first  undertake  a  petition  to  when  their  case  is  finally 
resolved — not  until  when  they  only  just  submit  the  petition  for  ac- 
tive consideration,  but  until  that  case  is  finally  resolved,  since  it 
can  stretch  out  between  8  and  10  years. 

Oh,  yes,  I  would  say  that  hundreds  of  thousands  of  dollars,  de- 
pending on  the  size  of  the  group,  the  complexity  of  the  data,  is  not 
unwarranted  at  all. 

Now,  given  that  these  groups  have  very  limited  access  to  funds, 
that's  an  extraordinary  burden  to  place  on  a  group  that  might  have 
less  than  400  people. 

Ms.  Magdaleno.  I  would  speak  of  what  it  costs  in  terms  of  time 
and  effort  as  far  as  the  tribe  is  concerned.  My  tribe  has  only  re- 
ceived $10,000  to  help  us  with  our  petition.  We  are  fortunate  that 
we  have  people  within  our  tribe  who  are  willing  to  devote  their 
lives  to  this  effort. 

After  working  with  BAR,  we  decided  that  our  tribe  would  seek 
previous  recognition  based  on  the  treaties,  at  the  beginning  of 
June,  and  I  have  devoted  all  of  my  time  to  that  since  the  beginning 
of  June.  That's  just  previous  recognition  based  on  the  treaty  rela- 
tions; that's  nothing  else.  That  does  not  include  all  the  other  things 
that  need  to  be  documented. 

Three  tribes  from  California  did  submit  to  BAR  yesterday  re- 
quests for  determinations  based  on  previous  recognition  relative  to 
the  treaties  of  California.  We  have  spent  a  lot  of  time  doing  that, 
and  it  costs  us  a  lot  of  money  just  to  come  and  do  the  things  that 
need  to  be  done  here.  In  addition,  another  tribe  submitted  geneal- 
ogy that  was  very  extensive.  They  are  a  Mission  tribe;  they  had  to 
to  back  to  the  Mission  records;  they  had  to  pav  consultants  hun- 
reds  of  thousands  of  dollars  just  to  get  their  documents.  In  Cali- 
fornia, we  don't  get  the  funds,  we  don't  get  the  support.  We  have 
very  small  tribes;  very  few  of  us  number  over  200  to  400  members, 
and  we  can't  afford  the  $100,000  to  $500,000  it  takes  to  file  a  peti- 
tion. 

In  terms  of  people  time,  having  to  go  back  and  reconstruct  the 
fact  that  your  ancestors  were  slaves,  and  those  kinds  of  issues,  it's 
very,  very  harmful,  especially  when  we  have  cultures  that  we're 
trying  to  carry  on.  We  want  to  restore  our  languages.  We  want  to 
maintain  our  sacred  sites,  and  yet  we  are  imposed  with  this  proc- 
ess that  consumes  us. 

And  so  in  terms  of  tribal  members,  it's  very,  very  costly. 

Mr.  Daui'HINAIS.  I  agree.  I  think  that  if  you  wanted  to  advise  a 
tribe  to  do  a  good  job  in  submitting  a  petition  and  going  through 
the  process,  we're  talking  about  hundreds  of  thousands  of  dollars. 
You  have  a  massive  job  at  the  beginning  to  document  and  submit 
a  petition  which  generally  is  a  shelf  of  documents  by  itself,  as  well 
as  written  narratives;  then  3  or  4  years  later  you  have  proposed 
findings  from  BAR.  These  are  the  proposed  findmgs  for  the  United 
Houma  Nation;  they  are  double-spaced,  and  the  different  colors  in- 
dicate separate  anthropological  reports,  genealogical  reports,  and 
historical  reports.  So  after  doing  a  petition,  then  tnree  or  four  years 
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later  you  have  to  respond  to  the  proposed  findings.  I  think  that 
$200,000  to  $300,000  is  probably  a  minimal  amount,  the  minimum 
that  you  would  have  to  spend. 

Senator  Inouye.  I  thank  you  very  much. 

The  Administration  has  suggested  that  as  a  result  of  the  1994 
regulations,  things  have  improved.  Now,  I  would  assume  that  most 
if  not  all  of  you  have  examined  the  decisions  that  have  been 
reached  as  a  result  of  the  new  1994  regs.  Would  you  say  that  the 
process  has  improved,  or  gotten  worse? 

Ms.  Magdaleno.  I  would  speak  on  behalf  of  California.  We  had 
nine  petitions  that  were  on  file  before  the  new  regulations  were  put 
in  place,  and  the  Advisory  Council  has  requested  fi*om  BAR  new 
OD  letters  or  technical  assistance  letters  for  those  petitions  be- 
cause of  the  new  regulations.  I,  as  a  representative  of  the  Advisory 
Council,  cannot  get  a  response.  I  have  to  go  out  and  inform  people 
that  they  individually  have  to  request  their  own  OD  letter;  I  cannot 
speak  on  behalf  of  those  tribes  in  any  respect. 

There  is  no  definition  for  "previous  recognition."  There  is  no  test 
in  California,  so  now  we're  having  to  test  that.  Our  experience  has 
been  is  that  it's  more  complicated.  It's  not  improved,  it's  more  com- 
plicated because  there  are  new  issues  that  need  to  be  interpreted 
now. 

Ms.  Grabowski.  If  I  may  add  on  that,  I  certainly  would  state 
heartily  that  the  situation  is  worse.  The  new  regulations,  as  you 
yourself  have  stated,  some  of  them  require  onerous  burdens  of 
proof  Some  of  the  terminology  is  so  slippery,  so  amorphous,  signifi- 
cant levels  of  X,  Y,  and  Z — significant  to  whom?  This  is  not  an  an- 
thropologically sound  methodology  for  testing  communities.  Are  we 
going  to  go  by  BAR's  outside  interpretation  of  what  an  Indian  com- 
munity should  look  like?  This  is  absurd. 

Also,  from  a  due  process  standpoint,  to  reiterate  one  case,  the 
Ramapoe  had  regulations  changed  midstream,  and  by  law  they  had 
the  option  of  choosing  under  which  regulations  they  wanted  to  be 
evaluated;  they  chose  to  go  with  the  new  regulations.  Those  regula- 
tions have  substantial  additional  hurdles  of  evidence,  and  yet  no 
revised,  new,  proposed  finding  was  issued  for  them.  They  were 
given  a  proposed  negative  finding,  so  they  had  to  work  through 
what  they  thought  the  BIA  criticized  them  for  under  the  new  regu- 
lations. Is  this  due  process?  Shouldn't  the  BIA  have  issued  a  new 
proposed  finding  according  to  the  new,  revised  regulations,  so  that 
Ramapoe  would  understand  and  clearly  see  what  the  objections 
were?  This  is  not  an  improvement. 

Ms.  LOCKLEAR.  I  would  like  to  add  an  additional  comment  on 
that.  Senator.  The  reason  the  numbers  look  better  the  way  the  BIA 
uses  them  is  that  they're  using  what  they  call,  under  the  new  regu- 
lations, "expedited  review"  which  in  practice  comes  to  mean  that 
they  pick  out  what  they  consider  to  be  the  "easy  losers"  and  act  on 
them  very  quickly  by  turning  them  down  on  one  criterion.  Since  all 
the  criteria  are  mandatory,  they  can  do  that  under  the  new  regula- 
tions, and  therefore  act  quickly. 

What  has  been  most  disturbing  about  these  easy  turn-downs  has 
been  their  use  of  the  criterion  in  (e).  That  has  been  the  criterion 
in  most  of  these  recent  cases  of  expedited  review  which  gives  them 
the  higher  numbers;  it  has  been  used  to  turn  these  petitions  down. 
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Criterion  (e)  is  the  one  that  requires  proof  of  Indian  ancestry,  basi- 
cally. It  has  been  very  disconcerting  to  read  these  petitions  because 
there  has  been  an  increasing  commentary  on  the  non-Indian  ances- 
try of  these  groups.  In  previous  petitions  we  had  been  told  that  "If 
you  document  Indian  ancestry,  we  care  not  what  the  remaining  an- 
cestry of  the  tribal  membership  is."  Now  there  appears  to  be  a  very 
unsettling  fixation  on  what  the  non-Indian  ancestry  is.  Is  it  white? 
Is  it  black?  Where  does  it  come  from?  To  what  extent  is  out-mar- 
riage with  that  group  a  part  of  the  tribe's  history?  Those  kinds  of 
inquiries  under  criterion  (e)  under  this  so-called  "expedited  review" 
have  been  very  unsettling.  Those  have  been  the  kind  of  reviews 
that  have  allowed  the  BIA  to,  in  effect,  "up"  their  numbers. 

So  in  my  opinion,  it  has  been  very  damaging  and  very  disconcert- 
ing to  those  petitioners  who  are  looking  at  that  process.  It  gives 
them  no  confidence  in  the  process. 

Mr.  Dauphinais.  In  summary,  I  don't  see  a  big  change  proce- 
durally from  the  old  regulations  to  the  new  regulations.  I  think,  as 
Arlinda  said,  the  change  is  in  expedited  review,  where  they  are  es- 
sentially denying  groups  based  on  that  expedited  review,  like  they 
did  with  Golden  Hill. 

Senator  Inouye.  Thank  you  very  much.  The  Chairman  sends  his 
regrets  in  not  being  able  to  be  with  you.  All  of  us  have  other  as- 
signments, and  my  time  is  coming  now. 

I  would  like  to  thank  all  of  you.  To  all  of  the  witnesses,  I  hope 
you  will  take  our  written  questions  seriously  and  respond  to  us. 

The  committee  record  will  be  kept  open  for  2  weeks,  until  July 
27,  if  you  wish  to  submit  any  testimony  or  any  addendum  or 
changes. 

With  that,  we  stand  adjourned. 

[Whereupon,  at  11:15  a.m.,  the  committee  was  adjourned,  to  re- 
convene at  the  call  of  the  Chair.] 
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Prepared  Statement  of  Michael  Anderson,  Deputy  Assictant  Secretary, 
Indian  Affairs,  Department  of  the  Interior 

Good  morning  Mr.  Chairman  and  Members  of  the  Committee.  My  name  is  Mi- 
chael Anderson,  Deputy  Assistant  Secretary,  Indian  Affairs.  I  am  pleased  to  be  here 
today  to  present  the  Department  of  the  Interior's  views  on  S.  479,  a  bill  "To  provide 
for  administrative  procedures  to  extend  Federal  recognition  to  certain  groups,  and 
for  other  purposes. 

S.  479  proposes  to  establish  an  administrative  procedure,  under  the  direction  of 
a  Commission,  to  extend  Federal  recognition  to  certain  Indian  groups  which  pro- 
vides the  protection,  services,  and  benefits  relevant  to  the  trust  respwnsibility  from 
the  United  States  with  respect  to  Indian  Tribes.  Those  groups  determined  to  be  In- 
dian Tribes  would  be  extended  the  immunities  and  privileges  enjoyed  by  other  feder- 
ally recognized  Indian  Tribes  because  of  their  status  as  Indian  Tribes,  with  a  gov- 
emment-to-govemment  relationship  with  the  United  States. 

S.  479  would  establish  an  independent  Commission  on  Indian  Recognition.  The 
Commission  would  be  authorized  to  direct  any  officer,  department,  agency,  estab- 
lishment, or  instrumentality  of  the  Federal  Government  to  provide  such  information 
as  required  for  the  Commission  to  carry  out  the  provisions  of  S.  479.  The  Commis- 
sion would  also  be  given  the  authority  to  direct  the  above  subject  entities  to  make 
any  facilities  and  services  available  to  the  Commission.  In  addition,  the  Commission 
would  have  the  authority  to  detail  any  government  employee  for  its  use  on  a 
nonreimbursable  basis.  S.  479  also  adopts  many  of  the  revised  regulations  of  the  ad- 
ministrative process  now  employed  by  the  Department  in  its  research  of  prospective 
Tribes. 

The  Department  appreciates  the  interest  this  Committee  has  expressed  in  Federal 
recognition  matters  and  shares  many  of  the  concerns  reflected  in  S.  479.  However, 
the  Department  opposes  the  enactment  of  S.  479.  Among  our  concerns  are  the  fol- 
lowing: 

S.  479  would-remove  the  authority  to  acknowledge  Tribes  from  the  Department 
of  the  Interior,  where  it  has  historically  been  locatea,and  which  has  the  primary  re- 
sponsibility for  maintaining  the  trust  relationship  with  Indian  Tribes.  Tnis  Depart- 
ment houses  the  Federal  Government's  expertise  in  Indian  acknowledgment  matters 
through  its  historians,  anthropologists,  genealogists,  and  legal  counsel. 

S.  479,  also  would  not  necessarily  create  a  simpler,  more  appropriate,  or  more  fair 
process  for  acknowledging  Indian  Tribes  than  the  one  the  Department  has  in  place 
today.  Instead,  it  would  set  up  a  process  that  could  be  more  adversarial  and  more 
costly  to  the  petitioners  and  the  Government  than  the  present  system. 

In  addition,  S.  479  does  not  go  as  far  as  the  existing  revised  regulations  to  lessen 
the  burden  of  proof  for  groups  demonstrating  that  they  were  previously  recognized. 

S.  479  retains  the  main  criteria  for  establishing  tribal  existence  as  set  forth  in 
"Title  25  Code  of  Federal  Regulations,  Part  83  (25  CFR  83).  We  are  aware  that  Ques- 
tions have  been  raised  concerning  the  appropriateness  of  those  criteria.  We  believe 
they  are  based  on  historical  precedents  in  law  and  policy.  However,  we  would  like 
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to  inform  the  Committee  that  we  are  entering  into  a  dialogue  with  petitioners  and 
their  advisers  to  review  the  criteria  and  consider  possible  changes.  Also,  federally 
recognized  Tribes  will  be  consulted  during  this  policy  review.  We  intend  to  keep  the 
Committee  apprised  of  any  developmental  progress  and  conclusions. 

Under  the  leadership  of  the  Assistant  Secretary — Indian  Affairs,  Ms.  Ada  E.  Deer, 
this  Administration  has  taken  significant  steps  to  improve  the  administrative  proc- 
ess for  acknowledgment.  We  share  your  concerns  that  acknowledgment  decisions  be 
made  in  a  timely  fashion  and  that  the  process  not  be  burdensome  to  the  petitioners. 
However,  the  goal  of  exjjediting  decision-making  must  not  compromise  the  quality 
of  research  required  to  make  accurate  decisions  nor  risk  the  petitioners'  rignts  to 
obtain  full  consideration  of  their  cases. 

In  pursuit  of  these  goals,  we  published  revised  acknowledgment  regulations  in 
February  1994,  after  notice  and  comment,  whidi  decrease  the  amount  of  research 
required  both  for  the  majority  of  petitioners  and  for  BAR's  evaluators.  The  Guide- 
lines for  these  regulations  were  recently  sent  to  all  petitioners. 

We  take  very  seriously  our  responsibility  to  assist  petitioners  by  providing  them 
with  information  and  guidance  in  preparing  petitions  for  acknowledgrnent.  We  have 
undertaken  an  aggressive  program  oi  technical  assistance  and  outreach  to  petition- 
ers, including  numerous  onsite  visits,  telephone  conferences,  and  meetings  at  the 
White  House. 

In  addition,  a  highly  qualified  staff  with  advanced  degrees  from  Northwestern, 
American,  and  Stanford  Universities,  has  been  hired  over  the  last  three  years.  They 
are  streamlining  the  process  and  creating  an  open  relationship  with  petitioners. 
These  BAR  staff  members  are  not  "entrendied  bureaucrats,"  as  some  have  alleged. 

We  are  seeing  the  results  of  our  changes.  The  results  of  increased  technical  assist- 
ance outreach  nave  been  improved  petitions  and  improved  relationships  with  peti- 
tioners. Petitioners  who  were  hesitant  to  petition  because  of  discouragement  are 
now  preparing  and  submitting  petitions,  and  proceeding  through  the  administrative 
process.  Since  January,  for  example,  we  have  received  12  new  letters  of  intent.  We 
are  making  decisions  on  petitions  more  quidcly  than  before.  We  have  published  six 
proposed  findings  during  the  past  12  months,  in  comparison  to  an  average  of  1.7 
proposed  findings  per  year  under  the  old  regulations.  We  are  concerned  that  S.  479 
would  set  back  these  improvements.  We  believe  that  an  independent  Commission 
would  involve  considerable  additional  expense,  as  well  as  significant  delay  in  the  ac- 
knowledgment process  as  it  is  set  up,  staffed,  and  as  it  gains  the  expertise  and  expe- 
rience necessary  to  make  accurate  and  informed  decisions. 

We  are  also  concerned  that  the  formal  adjudicatory  proceeding  in  S.  479  is  inap- 
propriate for  complex,  research-based  decisions  of  this  nature.  In  the  recent  case  of 
Miami  Nation  of  Indiana  v.  Babbitt,  a  Federal  court  upheld  the  Department's  regu- 
latory process  and  rejected  a  requirement  of  a  formal  adjudicatory  process  in  Fed- 
eral acknowledgment. 

The  proposed  time  lines  in  S.  479  may  not  allow  the  Commissioners  and  their 
staff  enough  time  to  consider  the  complicated  historical,  genealogical,  and  anthropo- 
logical, issues  raised  by  many  petitions.  Neither  does  S.  479  adequately  describe  the 
scope  of  review  and  basis  for  aecisions  in  the  adjudicatory  process.  These  problems 
increase  the  likelihood  of  expensive  litigation. 

We  understand  the  Congress'  concern  that  all  petitioners  receive  adequate  due 
process.  The  due  process  guarantees  incorpwrated  in  all  stages  of  the  present  admin- 
istrative process  insure  thorough  consideration  in  which  a  petitioner  has  extensive 
opportunity  to  provide  information  and  diallenge  findings. 

The  requirements  for  acknowledgment  in  S.  479  raise  serious  concerns  in  that  no 
section  is  equivalent  to  25  CFR  Part  83.6  of  the  new  revised  regulations  which 
states  general  standards  for  interpretation  of  evidence  and  criteria,  an  integral  part 
of  providing  a  clear,  consistent  review  of  cases. 

S.  479's  provision,  taking  into  account  previous  acknowledgment,  does  not  go  as 
far  as  our  revised  regulations  in  reducing  the  burden  of  evidence.  Our  definition  of 
previous  acknowledgment  is  much  broaaer  and  greatly  reduces  the  research  and 
evaluation  task  for  both  the  BIA  and  for  petitioners. 

We  support  the  provision  for  a  "sunset"  rule.  We  believe  that  there  should  be  an 
eventual  end  to  tne  acknowledgment  process  after  all  eligible  gp^ups  have  been 
given  a  fair  chance  to  participate  in  tne  process.  We  also  support  the  increased 
funding  for  petitioners  to  prepare  the  necessary  materials. 

In  addition,  we  would  support  specific  legislation  which  would  confirm  the  Sec- 
retary's authority  to  acknowledge  tribes  ana  establish  the  haaic  procedures  in  law. 
With  that  authority  confirmed  by  both  the  courts  and  Congress,  the  Secretary  would 
be  able  to  make  more  efficient  decisions  because  diallenges  would  be  directed  to  the 
merits  of  a  case  and  not  the  regulations. 
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While  we  oppose  most  provisions  of  S.  479  in  its  present  form,  we  would  be  happy 
to  work  with  your  staff  to  address  our  concerns  and  make  the  needed  changes.  Ac- 
knowledgment is  an  important  function  of  the  BIA  and  its  decisions  will  affect  tribal 
sovereignty  throughout  the  country.  The  BIA  has  implemented  many  changes  in  the 
administrative  process  and  has  provided  the  resources  needed  to  do  the  job.  With 
the  Committee's  permission,  we  would  like  to  offer  a  more  detailed  analysis  of  S. 
479  and  an  extended  written  statement  for  the  record  concerning  some  of  these  vital 
issues. 

This  concludes  my  prepared  statement.  I  will  be  happy  to  answer  any  questions 
the  Committee  may  have. 


Prepared  Statement  of  Frances  G.  Charles,  Chairwoman,  Elwha  Klallam 

Tribe 

My  name  is  Frances  G.  Charles.  I  am  the  Chairwoman  of  the  Elwha  Klallam 
Tribe.  I  am  pleased  to  be  here  today  to  testify  on  behalf  of  S.  479  the  "Indian  Fed- 
eral Recognition  Administrative  Procedures  Act  of  1995."  The  position  of  the  Tribe 
is  that  unrecognized  Indian  groups  deserve  a  fair,  timely,  rational  and  just  method 
of  seeking  formal  recognition  oy  tne  United  States. 

We  feel  that  those  Indian  groups  who  are  seeking  recognition,  but  have  not  re- 
ceived a  definitive  determination -or  even  the  promise  of  consideration  in  a  timely 
manner-on  their  petitions,  deserve  better  than  they  are  getting  from  the  Bureau  of 
Indian  Affairs.  We  also  feel  that  all  tribes  deserve  a  system  which  does  not  permit 
a  select  few  to  achieve  recognition  here  in  the  Congress  with  little  or  no  assessment 
of  the  criteria  which  are  rigorously  applied  in  the  administrative  process.  An  Inde- 

f)endent  Commission  would  provide  the  fairness,  timeliness,  rationality  and  justice 
acking  in  the  current  procedure. 

Our  ancestors  have  lived  on  the  north  Olympic  Peninsula  for  as  long  as  anyone 
knows.  Archaeological  evidence  shows  human  occupation  of  traditional  Klallam 
homelands  for  at  least  four  thousand  years  before  the  present.  Klallam,  or 
STClallam,  (translation:  "the  strong  people  )  villages  extended  from  the  Hoko  River 
in  the  west  along  the  northern  shore  of  the  Olympic  Peninsula  eastwardly  to  what 
is  now  Port  Townsend. 

Ou.  ancestors'  contacts  with  Europeans  and  Americans  began  in  the  late  eight- 
eenth century  when  Spanish,  English  and  American  sailing  ships  first  began  to 
enter  the  Strait  of  Juan  de  Fuca  on  voyages  of  exploration.  By  1853  there  were  suffi- 
cient numbers  of  settlers  that  a  smallpox  epidemic  had  a  devastating  effect  on  the 
Klallam  people;  up  to  ninety  percent  of  the  people  died  from  communicable  diseases, 
especially  smallpox  and  flu. 

The  Elwha  Klallam  were  party  to  the  Treaty  of  Point-No-Point  signed  on  January 
26,  1855.  Under  the  terms  of  our  Treaty  the  Klallam  people  retained  the  right  to 
fish  at  our  usual  and  accustomed  fisheries,  but  were  not  provided  with  reserved 
lands  accessible  to  our  salmon  fisheries  in  the  Strait  of  Juan  de  Fuca  and  our  ma- 
rine fisheries  in  the  Strait.  Instead,  we  were  expected  to  live  on  the  treaty  reserva- 
tion located  on  the  Skokomish  River  at  the  foot  of  Hood  Canal. 

Most  Klallam  people  insisted  on  remaining  closer  to  our  accustomed  fisheries.  We 
were  ignored  by  the  federal  government  and  denied  our  treaty  benefits  for  many 
years.  We  lived  as  a  landless  Tribe  and  our  ancestors  endured  legal  impediments 
and  other  discriminatory  effects  of  Indian  status  without  the  protection  afforded  to 
reservation  residents. 

Klallam  people  lived  at  villages  on  the  coast,  as  well  as  on  rivers,  even  way  up 
the  Elwha  at  a  site  that  is  now  within  Olympic  National  Park  and  covered  by  a  res- 
ervoir; all  in  places  not  authorized  by  the  government.  Our  place  of  origin,  where 
the  Creator  first  brought  the  strong  people  out  of  the  earth,  is  also  covered  by  an- 
other reservoir,  just  outside  the  Pane  boundary.  We  understand  all  too  well  the  dif- 
ficulties faced  by  an  Indian  Tribe  seeking  recognition  when  it  seems  to  be  simply 
"ignored"  by  the  United  States  government. 

Between  1875  and  1930,  ten  Elwha  Klallam  families  applied  for  and  received 
homesteads  in  the  Elwha  River  Valley.  Even  though  some  of  those  homesteads  were 
lost,  the  people  remained  in  the  area.  In  the  1930's  the  United  States  purchased 
374  acres  near  the  mouth  of  the  River  as  part  of  a  rehabilitation  program  for  the 
Klallam  Indians  under  the  Indian  Reorganization  Act.  Fourteen  Klallam  families 
moved  onto  the  land  and  established  the  Elwha  Indian  Community  under  the  gov- 
ernance of  the  BLA.  It  wasn't  until  1968  that  the  Elwha  Klallam  Tribe  was  recog- 
nized by  the  United  States  and  our  present  reservation  was  established. 

After  recognition  the  BIA  was  responsive  to  the  needs  of  the  Tribe  and  provided 
initial  funding  for  essential  programs.  Our  fishing  rights  were  upheld  in  1974  in  the 
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federal  courts.  In  1993  we  became  a  self  governance  tribe  and  today  operate  all  of 
our  BIA  programs  without  a  BIA  presence.  It  has  taken  us  a  very  long  time  and 
immeasurable  efTort  to  get  where  we  are  today. 

One  unfortunate  historical  fact  which  all  of  us  must  face  is  that  there  are  many 
Indian  people  living  outside  of  Indian  reservations  and  communities.  Whether  these 
individuals,  in  association  with  other  individuals,  constitute  an  Indian  tribe  is  a  dif- 
ficult question  to  answer.  There  should  be  firm  criteria  which  are  evenly  applied  in 
each  instance.  There  should  be  one  fair  and  final  determination  in  each  instance. 
S.  479  will  accomplish  this. 

We  must  be  very  careful  not  to  establish  criteria  which  have  the  effect  of  pitting 
individual  Indians  against  recognized  tribal  governments.  One  of  the  facts  of  life 
that  recognized  tribes  in  many  parts  of  the  country  must  live  with  is  that  they  are 
composed  of  the  descendants  of  people  who  may  once  have  been  part  of  politically 
distinct  tribes,  but  who  are  now  part  of  one  federally  recognized  tribe,  sometimes 
referred  to  as  a  confederated  tribe.  The  process  for  federal  recognition  should  not 
create  an  incentive  for  some  members  of  these  tribes  to  assert  claims  for  separate 
recognition  as  Indian  tribes. 

The  recognition  of  an  Indian  tribe  must  not  undermine  the  status  of  the  tribal 
governments  which  are  currently  recognized.  The  ensuing  disputes  over  land,  re- 
sources and  political  authority  would  be  devastating  for  all  concerned.  The  provi- 
sions of  S.  479  have  taken  this  into  account. 

It  is  also  a  fact  that  decisions  on  recognition  have  an  impact  on  the  level  of  fund- 
ing required  to  implement  federal  Indian  policies.  Once  a  tribe  has  been  recognized 
it  is  important  to  ensure  that  there  are  fair  and  timely  procedures  for  providing  as- 
sistance to  the  tribe.  The  process  outlined  in  S.  479,  section  12,  will  allow  for  a  rea- 
sonable process  that  a  newly  recognized  Tribe  can  use  to  establish  the  need  for  pro- 
grams and  services  to  benefit  its  members. 

The  responsibility  for  providing  the  necessary  funds  is  upon  the  Secretaries  of  In- 
terior and  Health  and  Human  Services  to  include  the  Tribe's  required  funds  in  the 
annual  President's  request  to  the  Congress.  This  is  only  one  aspect  of  the  advan- 
tages offered  under  S.  479.  The  process  proposed  will  provide  a  reasonable,  predict- 
able and  fair  path  for  an  unrecognized  Indian  group  to  follow  in  order  to  meet  its 
needs. 
S.  479  will  provide: 

•  a  fair  process:  unrecognized  groups  will  know  what  is  expected  to  be  included 
in  their  petition,  and  additional  information  required  will  be  clearly  identified  for 
the  petitioner; 

•  a  timely  process:  timelines  are  established  for  the  scheduling  of  preliminary 
and  adjudicatory  hearings  on  an  Indian  group's  petition;  and,  the  Commission  has 
to  rule  on  all  petitions  within  specified  periods; 

•  a  rational  process:  standards  are  set  out  in  the  legislation  which  are  clear,  the 
Commission  may  provide  a  group  with  suggestions  as  to  how  to  go  about  the  nec- 
essary research;  and,  a  petitioner  is  permitted  to  cross  examine  witnesses; 

•  a  just  process:  there  are  hearings  specified  in  8.  479  which  allow  a  petitioner 
due  process  and  the  petitioner  has  recourse  to  appeal  to  the  federal  district  for  the 
District  of  Columbia. 

We  feel  that  the  process  outlined  in  S.  479  provides  unrecognized  Indian  groups 
a  far  superior  method  to  pursue  federal  recognition  than  that  which  currently  exists. 
The  proposed  process  provides  for  timely  consideration,  a  reasonable  requirement  of 
six  years  in  wnich  a  group  must  petition  and  a  sunset  of  twelve  years  for  the  exist- 
ence of  the  Conunission.  It  will  be  a  great  improvement  over  the  path  the  Elwha 
Klallam  Tribe  had  to  follow  for  more  than  a  century,  to  attain  federal  recognition. 

We  are  pleased  to  be  able  to  support  S.  479  and  to  appear  before  the  Committee 
today.  Thank  you  for  your  consideration  of  our  position. 


Prepared  Statement  of  Melissa  Fawcett,  Tribal  Historun,  Mohegan  Tribe, 
Connecticut 

Good  morning,  Mr.  Chairman,  and  members  of  the  committee.  My  name  is  Me- 
lissa Fawcett,  r  am  an  enrolled  member  of  the  Mohegan  Tribe  of  Indians  of  Con- 
necticut and  I  am  the  Tribal  Historian.  From  1991-1994,  I  served  as  the  Federal 
Recognition  Project  Coordinator  for  the  Mohegan  Tribe. 

I  am  speaking  today  on  behalf  of  Chief  Ralph  W.  Sturges  and  all  Mohegans.  We 
send  Mundu  Wigo,  Good  Spirits,  from  our  Homeland  to  the  members  of  this  commit- 
tee. We  also  offer  Tawbut,  our  sincerest  thanks,  to  Chairman  McCain  and  the  mem- 
bers of  the  committee  for  their  ongoing  concern  with  the  federal  acknowledgement 
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process  and  for  their  support  and  expeditious  handling  of  the  Mohegan  Nation  of 
Connecticut's  Land  Claims  Settlement  Act  last  year. 

On  March  7,  1994,  Assistant  Secretary  of  Indian  Affairs,  Ada  E.  Deer  contacted 
Chief  Ralph  W.  Sturges  to  notify  our  tribe  of  a  positive  determination  in  favor  of 
Mohegan  Federal  Recognition.  Immediately  following  that  announcement  in  our 
community,  our  people  rang  the  bell  at  the  Mohegan  Church  in  celebration.  Then 
we  visited  Fort  Shantok,  our  tribe's  ancient  (and  still  active)  Burial  Ground,  to  con- 
vey the  good  news  to  our  ancestors. 

Following  the  standard  waiting  period  of  60  days,  the  Tribe  received  formal  legal 
notification  of  Federal  Recognition  on  May  15,  1994.  We  have  related  the  story  of 
our  Recognition  Process  Experience  at  academic  and  tribal  forums  throughout  the 
United  States  and  in  Europe. 

We  are  now  honored  to  inform  the  United  States  Senate  Indian  Affairs  Committee 
of  the  details  of  our  Mohegan  Federal  Recognition  Experience,  pertinent  to  its  con- 
sideration of  Senator  McCain's  proposed  bill. 

In  1978,  the  Mohegan  Tribe  issued  its  initial  letter  of  intent  to  enter  the  Federal 
Acknowledgement  Process.  We  submitted  the  initial  documented  petition  in  1984. 
In  the  course  of  gathering  the  material,  many  old  tribal  wounds  were  opened.  The 
origins  of  old  divisions  within  our  families  and  clans  were  reviewed  and  tribes  peo- 
ple were  required  to  uncover  all  aspects  of  their  genealogy  and  socio-political  rela- 
tions. Compounding  this  turmoil  was  an  internally  divisive  tribal  federal  land  claim. 

These  unsettling  factors  created  a  dynamic  under  which  Mohegans  were  unable 
to  provide  the  BAJR  with  adequate  information  from  which  to  derive  a  positive  pro- 
posed finding  in  1989.  Furthermore,  the  first  team  of  federal  (Branch  of  Acknowl- 
edgement and  Research  /  BAR)  anthropologists  and  historians  afforded  those  mate- 
rials a  narrowly  focussed  review.  They  neglected  to  fully  consider  such  things  as  the 
socio-cultural  role  of  women  within  the  Tribe.  Furthermore,  they  conducted  an  in- 
sensitive field  visit  during  which  issues  such  as  tribal  VFW  participation  were  sug- 
gested to  be  un-Indian-like  behavior  by  BAR  staff.  That  implication  was  abhorrent 
to  the  patriotic  Mohegan. 

Following  this  unpleasant  interaction,  the  Mohegans  received  a  negative  proposed 
finding  against  federal  recognition  in  1989. 

However,  from  1978-1989,  the  federal  acknowledgement  process  opened  the  eyes 
of  our  people  to  the  legaUties,  processes  and  methods  of  the  world  beyond  Mohegan 
Hill.  During  the  1980s  our  people  began  modem  constitutional  reform  and  gradually 
weaned  away  from  the  old  tribal  system  of  governance,  which  was  directed  by  the 
female  elders  or  clan  mothers. 

After  receiving  that  negative  proposed  finding  in  1989,  we  prepared  more  detailed 
final  documentary  submissions.  Then  in  1992,  the  tribe  received  its  first  federal 
grant  to  fund  fulltime  tribal  staff  to  handle  research,  correspondence,  final  field  visit 
preparation,  and  other  concerns  related  to  the  federal  acknowledgement  process. 

During  fiscal  year  1992-1993  the  tribe  received  an  Administration  for  Native 
Americans  grant.  This  grant  was  for  $65,000  and  it  paid  the  salaries  of  the  federal 
recognition  coordinator,  a  part-time  genealogist,  and  a  part-time  bookkeeper/admin- 
istrative assistant.  For  the  1993-1994  fiscal  year,  the  tribe  received  its  second  ANA 
grant  for  $121,748.  This  grant  included  a  full-time  federal  recognition  coordinator, 
an  administrative  assistant/  bookkeeper,  a  part-time  receptionist,  a  part-time  gene- 
alogist and  a  part-time  land  planner.  Throughout  the  course  of  these  two  grants, 
the  BAR  maintained  open  lines  of  dialogic  communication  with  the  tribe. 

During  this  final  phase  of  the  federal  recognition  process,  the  second  team  of  new 
BAR  staff  was  entirely  supportive,  completely  professional  and  very  fair.  We  wish 
to  commend  BAR  staff  for  their  administrative  handling  of  the  resolution  of  this 
process. 

We  also  thank  those  tribes  that  came  before  us  who  did  not  prevent  us  from  en- 
tering this  select  group  of  federally  recognized  Indian  Tribes  and  we  wish  all  of  the 
unrecognized  Tribes  of  this  land  the  same  fair  and  unimpeded  consideration  that 
we  received.  The  Federal  Recognition  of  an  Indian  Government  by  the  United  States 
of  America  is  a  profound  honor  that  must  alwavs  and  only  be  bestowed  after  careful 
consideration.  Tawbut  Ni  Wameeskeedumbauk/ Thank  You  Everyone. 


Wes  TaUKCHIRAY, 
Maxton.  NC.  May  18.  1995. 
U.S.  Senate. 

Committee  on  Indian  Affairs, 
Washington.  DC. 
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To  Whom  It  May  Concern:  I  would  like  to  comment  on  one  aspect  only  of  S.  479, 
"a  bill  to  provide  for  administrative  procedures  to  extend  federal  recognition  to  cer- 
tain Indian  groups."  I  am  a  professional  researcher  who  has  worked  for  nine  Indian 
tribes  in  five  states  in  the  South  in  connection  with  petitions  for  Federal  acknowl- 
edgement. 

S.  479  calls  for  "A  state  of  facts  establishing  that  the  petitioner  has  been  identi- 
fied as  an  American  Indian  entity  on  a  substantially  continuous  basis  since  1871." 
I  oppose  this.  The  regulations  published  in  the  Federal  Register  on  February  25, 
1994  set  the  cut-off  date  at  1900,  rather  that  1871.  This  (the  date  of  1900)  was  a 
welcome  and  needed  reform  for  several  reasons.  The  old  regulations,  adopted  in 
1978,  required  that  a  petitioning  group  establish  that  its  menibers  had,  as  a  group, 
been  identified  as  an  American  Indian  entity  "throu^out  all  history."  Records  do 
sometimes  get  lost;  things  do  happen  that  never  get  recorded  -  the  archaeologists 
tell  us  that  most  of  what  happens  never  gets  recorded.  Therefore,  it  stood  to  reason 
that  a  group  may,  in  fact,  nave  been  identified  as  an  American  Indian  group 
"throughout  all  history"  without  that  circumstance  ever  having  been  recorded  or 
with  the  occasional  record  of  the  matter  having  been  lost.  Sucn  was  particularly 
true  in  the  South,  over  which  a  poisonous  cloud  hung  until  1865. 

This  was  true  in  that  the  South,  the  closer  one  gets  to  the  Civil  War,  kept  getting 
more  free  and  easy  and  open  for  anyone  classifiecTas  white,  and  more  ana  more  to- 
talitarian for  everybody  else.  In  many  places  it  is  hard  to  find  written  identification 
of  anyone  (much  less  of  any  group)  as  American  Indian  unless  such  identification 
would  aid  in  the  apprehension  of  someone  on  the  lam  from  the  law  system  of  that 
time.  I  think  that  the  cut-off  date  in  question  should  be  at  least  one  full  generation 
past  the  fall  of  the  old  system  in  1865.  One  full  generation  would  give  the  old  atti- 
tudes and  oppression  some  time  to  wear  off.  1871  is  much  too  early,  and  really  I 
would  prefer,  for  the  sake  of  fairness  to  my  off-reservation  client  tribes,  the  date 
now  in  use,  that  of  1900. 
Sincerely, 

Wes  Taukchiray 
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PREPARED  STATEMENT  OF  GAIASHKIBOS 

PRESIDENT,  NATIONAL  CONGRESS  OF  AMERICAN  INDIANS 

BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

REGARDING  THE 

"INDIAN  FEDERAL  RECOGNITION 

ADMINISTRATIVE  PROCEDURES  ACT  OF  1995"  -  S  479 


July  13,  1995 


L  INTRODUCTION 


GOOD  MORNING  CHAIRMAN  MCCAIN,  VICE  CHAIRMAN 
INOUYE,  AND  DISTINGUISHED  MEMBERS  OF  THE  INDIAN  AFFAIRS 
COMMITTEE    I  AM  GAIASHKIBOS,  CHAIRMAN  OF  THE  LAC  COURTE 
OREILLES  BAND  OF  OJIBWA  INDIANS  AND  PRESIDENT  OF  THE 
NATIONAL  CONGRESS  OF  AMERICAN  INDIANS  (NCAI).  I  AM  HERE 
TODAY  IN  MY  CAPACITY  AS  PRESIDENT  OF  THE  NCAI,  THE  OLDEST, 
LARGEST  AND  MOST  REPRESENTATIVE  INDIAN  TRIBAL 
ORGANIZATION  IN  THE  NATION    I  THANK  YOU  MR  CHAIRMAN  FOR 
THE  OPPORTUNITY  TO  COMMENT  ON  S  479,  "THE  "INDIAN  FEDERAL 
RECOGNITION  ADMINISTRATIVE  PROCEDURES  ACT  OF  1995" 


THE  NATIONAL  CONGRESS  OF  AMERICAN  INDIANS  WAS 
FORMED  IN  1944  AND  IS  DEDICATED  TO  SAFEGUARDING  THE 
SOVEREIGN  STATUS  AND  RIGHTS  OF  INDIAN  TRIBAL 
GOVERNMENTS    NCAI  IS  MADE  UP  OF  182  MEMBER  TRIBES,  AND 
OUR  MEMBERSHIP  INCLUDES  FEDERALLY  RECOGNIZED  AS  WELL  AS 
NON-RECOGNIZED  TRIBES     FROM  THIS  PERSPECTIVE,  NCAI'S 
MEMBER  TRIBES  ARE  EXTREMELY  CONCERNED  WITH  THE 
VIABILITY  OF  THE  CURRENT  RECOGNITION  PROCESS  AND  ARE 
INTERESTED  IN  SEEING  A  FAIR  AND  PREDICTABLE  PROCESS  TAKE 
HOLD,  WHILE  PROVIDING  BASIC  ASSURANCES  TO  THE  RECOGNIZED 
TRIBAL  COMMUNITY  REGARDING  THEIR  RIGHTS    I  ALSO  WANT  TO 
STRESS  THAT  AS  IS  THE  CASE  WITH  MOST  ISSUES  AFFECTING 
INDIAN  PEOPLE  THIS  IS  NOT  A  NOVEL  DEBATE  AND  THERE  ARE 
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PRECEDENTS  FOR  IT    IN  1978,  WHAT  WAS  THEN  CALLED  THE  HOUSE 
"SUBCOMMITTEE  ON  INDIAN  AFFAIRS  AND  PUBLIC  LANDS"  HELD  A  HEARING  ON 
THE  ESTABLISHMENT  OF  RECOGNITION  CRITERIA  AND  PROCEDURES    MR. 
CHARLES  TRIMBLE  PRESENTED  TESTIMONY  ON  BEHALF  OF  NCAI,  AND  I  WISH  TO 
PLACE  A  COPY  OF  THE  SUBCOMMITTEE'S  REPORT  CONTAINING  MR  TRIMBLE'S 
REMARKS  IN  THE  RECORD.  I  QUOTE  MR.  TRIMBLE: 

"THE  ABSENCE  OF  CLEAP.  FEDERAL  POLICY  AND  PROCEDURES 
PERTAINING  TO  THE  RECOGNITION  OF  CERTAIN  TRIBES'  RIGHTS 
FOR  ELIGIBILITY  FOR  FEDERAL  SERVICES,  PROGRAMS,  FUNDS,  AND 
TRUST  PROTECTION  HAS  PLAGUED  INDIAN  AFFAIRS  FOR  SOME 
TIME.  THIS  NEGLECT  MUST  STOP,  AND  THE  UNITED  STATES  MUST 
TAKE  ITS  OBLIGATION  SERIOUSLY  TO  PROTECT  THE  RIGHTS  OF  ALL 
INDIAN  TRIBES."  ' 

UNFORTUNATELY,  THE  SITUATION  HAS  NOT  IMPROVED    MR  CHAIRMAN, 
BEFORE  I  MAKE  SPECIFIC  COMMENTS  ON  S.479, 1  WANT  TO  STRESS  THAT  ALL  OF 
OUR  TRIBES  HA'VE  AN  INTEREST  IN  SEEING  THAT  THE  PROCESS  OF  FEDERAL 
RECOGNITION  CONTAIN  FAIR  AND  CONSISTENTLY  APPLIED  STANDARDS  THAT 
ARE  IMPLEMENTED  IN  A  PROCEDURAL  SETTING  THAT  DOES  NOT  HARM  ANY 
PETITIONING  TRIBE.    IN  EXTEl  JDING  RECOGNITION  THE  FEDERAL  GOVERNMENT 
MUST,  AT  THE  SAME  TIME,  REAFFIRM  INDIAN  SOVEREIGN  RIGHTS  AND 
INCREASE  APPROPRIATIONS  TO  TAKE  INTO  ACCOUNT  THE  HIGHER  NUMBERS  OF 
RECOGNIZED  TRIBES    THE  "APPROPRIATIONS  ISSUE "  HAS  LONG 
OVERSHADOWED  DEBATE  REGARDING  THE  RECOGNITION  PROCESS,  AND  HAS 
LONG  BEEN  A  DIVISIVE  FACTOR  AMONG  INDIAN  TRIBES  AND  THOSE  SEEKING 
RECOGNITION.  ONLY  BY  ENLARGING  THE  FEDERAL  INDIAN  BUDGET  CAN  WE 
ELIMINATE  THE  "APPROPRIATIONS  ISSUE "  FROM  SUBSTANTIVE  DEBATE  ON 
OVERHAULING  THE  ACKNOWLEDGMENT  FRAMEWORK 

IL  WHY  RECOGNITION  IS  IMPORTANT 

"FEDERAL  RECOGNITION"  IS  THE  NECESSARY  PRECONDITION  FOR  THE 
FULFILLMENT  OF  THE  UNITED  STATES'  RESPONSIBILITY  TO  INDIAN  PEOPLE 
FEDERAL  ACKNOWLEDGMENT  OF  TRIBAL  EXISTENCE  IS  THE  SPARK  THAT 
TRIGGERS  THE  "SPECIAL  RELATIONSHIP  '  BETWEEN  THE  UNITED  STATES  AND 
THE  TRIBAL  SOVEREIGN.  ACKNOWLEDGMENT  CONFERS  IMPORTANT  RIGHTS, 
BENEFITS,  PRIVILEGES,  AND  IMMUNITIES  ON  THE  RECOGNIZED  GROUP,  SUCH  AS 
THE  IMMUNITY  OF  INDIAN  LANDS  FROM  STATE  TAXATION,  THE  PANOPLY  OF 


'  Hearing  Before  The  Subcommittee  on  Indian  AfTairs  and  Public  Lands  of  the  Committee 
on  Interior  and  Insular  Affairs,  House  of  Representatives,  on  H  R   13773  and  Similar  Bills 
(Including  H.R   12996),  Serial  No  95-39 
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FEDERAL  SERVICES,  AND  THE  GUARDIANSHIP  THE  UNITED  STATES  PROVIDES 
FOR  INDIAN  ASSETS,  RESOURCES,  AND  PEOPLE    FEDERAL  RECOGNITION  MAKES 
POSSIBLE  THE  GOVERNMENT-TO-GOVERNMENT  RELATIONSHIP  AND  IN  THE 
PROCESS  ENABLES  THE  FEDERAL  TRUST  RELATIONSHIP.  BECAUSE  SECURING 
THAT  RECOGNITION  IS  SO  IMPORTANT,  IT  IS  CRUCIAL  THAT  THE  CRITERIA, 
STANDARDS,  AND  PROCEDURES  USED  IN  THE  PROCESS  ARE  FAIR,  PROVIDE 
CERTAINTY  AND  PREDICTABILITY  FOR  PETITIONERS,  AND  GUARANTEE 
FUNDAMENTAL  DUE  PROCESS  TO  TRIBES  SEEKING  THAT  RECOGNITION. 

III.  ESTABLISHING  CONSISTENT  AND  FAIR  PROCEDURES 

MANY  INDIAN  GROUPS  SEEKING  RECOGNITION  HAVE  FALLEN  VICTIM  TO 
THE  SERIOUS  PROBLEMS  ASSOCIATED  WITH  THE  CURRENT  ACKNOWLEDGMENT 
PROCESS    CURRENTLY,  THE  CRITERIA  AND  GUIDELINES  APPLICABLE  IN  THE 
RECOGNITION  PROCESS  ARE  INCONSISTENTLY  APPLIED  AI>^  DO  NOT  AFFORD 
BASIC  PROCEDURAL  GUARANTEES  TO  INDIAN  PETITIONERS    BECAUSE  OF  THE 
ABSENCE  OF  SUCH  A  FRAMEWORK,  THE  FEDERAL  GOVERNMENT  MUST 
ESTABLISH  CONSISTENT  LEGAL,  FACTUAL,  AND  HISTORICAL  STANDARDS  IN 
REVIEWING  A  PETITION  FOR  RECOGNITION  AND  MUST  ENSURE  THAT  THE 
PETITIONER  IS  GUARANTEED  PROCEDURES  THAT  ARE  FUNDAMENTALLY  FAIR. 
AS  RECENTLY  AS  1993,  OUR  TRIBAL  LEADERS  MADE  FEDERAL 

ACKNOWLEDGMENT  REFORM  LEGISLATION  A  HIGH  PRIORITY,  AND  URGED  THAT 
SUBSTANTIAL  OVERHAUL  OF  THE  CURRENT  SYSTEM  BE  ACCOMPLISHED.  I 
HAVE  ATTACHED  A  COPY  OF  THAT  RESOLUTION  TO  MY  PREPARED 
ST ATEME^TiSEE ATTACHED  RESOLUTION  NV-93-172,  "RESOLUTION  URGING 
THAT  FEDERAL  ACKNOWLEDGMENT  PROCESS  REFORM  LEGISLATION") 

MR  CHAIRMAN,  I  WANT  TO  STRESS  THAT  THE  NECESSITY  OF  REFORMING 
THE  CURRENT  RECOGNITION  PROCESS  DOES  NOT  MEAN  SUBSTITUTING  A 
SYSTEM  UNDER  WHICH  PETITIONS  ARE  RUBBER-STAMPED  WITH  ONLY  CURSORY 
SUBSTANTIVE  REVIEW    THAT  IS,  THE  SETTING  AND  APPLICATION  OF  "FAIR" 
STANDARDS  AND  PROCEDURES  DOES  NOT  MEAN  THAT  MASSIVE  AND 
INDISCRIMINATE  RECOGNITION  MUST  FOLLOW  IN  SHORT  ORDER    THE 
WHOLESALE  RECOGNITION  OF  PETITIONERS,  SOME  WITH  DUBIOUS  CLAIMS  FOR 
ACKNOWLEDGMENT,  COULD  HAVE  ADVERSE  CONSEQUENCES  FOR  ALL  INDIAN 
TRIBES    THERE  IS,  MR  CHAIRMAN  A  DISTINCTION  BETWEEN  A  GENERAL 
DIMINISHMENT  OF  STANDARDS  RESULTING  IN  LARGER  NUMBERS  OF 
SUCCESSFUL  PETITIONERS  AND  A  BETTER,  MORE  CREDIBLE  RECOGNITION 
SYSTEM    IF  THE  GATES  WERE  OPENED  TO  ALL  APPLICANTS.  THE  SIGNIFICANCE 
AND  SOLEMNITY  OF  THE  RELATIONSHIP  COULD  BE  DIMINISHED    AS  YOU  KNOW 
NCAI  HAS  BEEN  CAUTIOUS  IN  PAST  YEARS  REGARDING  EFFORTS  TO  REFORM 
THE  RECOGNITION  PROCESS,  BUT  HAS  CONSISTENTLY  AND  ACTIVELY 
SUPPORTED  EFFORTS  OF  LEGITIMATE  GROUPS  SEEKING  FEDERAL  RECOGNITION. 
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THERE  ARE  TRIBAL  LEADERS  FEARFUL  THAT  ENLARGING  THE  NUMBER  OF 
FEDERALLY  RECOGNIZED  TRIBES,  REGARDLESS  OF  THE  VALIDITY  OF  THE 
PETITIONERS  CLAIM,  WILL  ONLY  RESULT  IN  FEWER  FEDERAL  DOLLARS  FOR  THE 
RECOGNIZED  TRIBES.  TO  BE  SURE,  IN  THIS  ERA  OF  BUDGET  CUTTING  THERE 
WILL  IN  ALL  LIKELIHOOD  BE  LOWER  LEVELS  OF  APPROPRIATIONS  AVAILABLE 
FOR  THE  TRIBES,  BUT  IN  MY  JUDGMENT  THIS  IS  NOT  A  SUFFICIENT  OR  VALID 
REASON  FOR  REJECTING  OUTRIGHT  ANY  EFFORTS  TO  REFORM  THE  PROCESS 

BY  CRAFTING  A  REFORMED  PROCESS  THE  INTERESTS  OF  ALL  PARTIES  CAN 
BE  SERVED.  THE  VALUE  OF  RECOGNITION  ITSELF  WILL  BE  MAINTAINED  BY 
SHORING  UP  THE  PROCESS  BY  ESTABLISHING  AN  EFFICIENT,  FAIR,  AND 
INDEPENDENT  SYSTEM.  THE  PROCESS  CAN  AND  SHOULD  BE  MADE  LESS 
COSTLY,  FASTER,  PROVIDE  CERTAINTY  TO  CURRENT  AND  FUTURE  PETITIONERS 
AND  AFFORD  ALL  PETITIONERS  THE  CONSTITUTIONAL  GUARANTEES  OF 
PROCEDURAL  DUE  PROCESS. 

rV.  SPECIFIC  RECOMMENDATIONS  REGARDING  S.479 

MR.  CHAIRMAN,  AT  THE  OUTSET  OF  MY  SPECIFIC  COMMENTS  ON  THIS 
LEGISLATION,  I  WANT  TO  REITERATE  MY  APPRECIATION  FOR  THE 
EXTRAORDINARY  COMPLEXITY  OF  THIS  ISSUE    ATTEMPTING  TO  REFORM  THE 
CURRENT  PROCESS  IS  A  MASSIVE  AND  DIFFICULT  UNDERTAKING  AND  I 
COMMEND  YOU  FOR  YOUR  COMMITMENT  TO  RESOLVING  THE  EXISTING 
SHORTCOMINGS  IN  A  MANNER  SERVING  THE  BEST  INTERESTS  OF  ALL  TRIBES 

IT  IS  ONLY  BEGINNING  IN  1978  WITH  THE  PUBLICATION  OF  THE  INTERIOR 
DEPARTMENT'S  CRITERIA  (25  CFR  PART  83  ETSEO)  THAT  THE  CURRENT  SYSTEM 
HAS  BEEN  IN  OPERATION.  DESPITE  THAT  RELATIVELY  SHORT  PERIOD  OF  TIME, 
IT  IS  EVIDENT  THAT  THERE  ARE  FUNDAMENTAL  FLAWS  IN  THE  RECOGNITION 
PROCESS.  THERE  ARE  THREE  VERY  GENERAL  CRITICISMS  VOICED  FROM  THOSE 
THAT  HAVE  EXPERIENCED  FIRST-HAND  THE  CURRENT  PROCESS:  1)  IT  IS  TOO 
LENGTHY  AND  TIME  CONSUMING,  WITH  SOME  PETITIONS  LASTING 
GENERATIONS;  2)  IT  IS  TOO  COSTLY,  AND  THE  RESOURCES  AVAILABLE  TO 
INCIPIENT  GROUPS  TO  RETAIN  ATTORNEYS,  RESEARCHERS,  AND  OTHER 
PROFESSIONALS  ARE  INSUFFICIENT;  AND  3)  IT  LACKS  CREDIBILITY  BECAUSE  IT 
IS  SHROUDED  IN  SECRECY  AND  DOES  NOT  AFFORD  BASIC  PROCEDURAL 
GUARANTEES 

SECTION  2  OF  THE  BILL  ("PURPOSES")  PROPERLY  BUILDS  UPON  THE 
FRAMEWORK  OF  THE  FEDERAL  TRUST  RESPONSIBILITY  AND  THE  GOVERNMENT- 
TO-GOVERNMENT  RELATIONSHIP  BETWEEN  THE  UNITED  STATES  AND  INDIAN 
TRIBES,  AND  ACKNOWLEDGES  THE  NEED  FOR  "CONSISTENT  LEGAL,  FACTUAL, 
AND  HISTORICAL  BASIS"  IN  PROCESSING  PETITIONS  FOR  RECOGNITION.  WE 
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ALSO  AGREE  THAT  EVTOENTIARY  STANDARDS  hJEED  CLARIFICATION,  AND  THAT 
ADMINISTRATIVE  REVIEW  SHOULD  BE  EXPEDITED  BY  PROVIDING  "ADEQUATE 
RESOURCES  TO  PROCESS  PETITIONS"    THE  TRANSFER  OF  THE  RESPONSIBILITY 
FOR  RECOGNITION  FROM  THE  INTERIOR  DEPARTMENT  TO  AN  INDEPENDENT 
COMMISSION  MAY  PROVE  MORE  VIABLE,  BUT  NCAI  IS  MINDFUL  THAT  THE 
"PURPOSES" ARE  ASPIRATIONAL  IN  NATURE  AND  THAT  EFFORTS  TO  liEFOIiM  THE 
RECOGNITION  PROCESS  WILL  SUCCEED  ONLY  BY  PROVIDING  PROPER  PROCEDURAL 
SAFEGUARDS  AND  SUFFICIENt RESOURCES.  I  AM  HERE  TO  COMMENT  ON  S.479, 
BUT  POLITICAL  REALITIES  MAY  MEAN  THAT  THE  MOVEMENT  IN  THE  104TH 
CONGRESS  TO  SLASH  BUDGET  OUTLAYS  AND  CONSOLIDATE  PROGRAMS  MAY 
REDUCE  THE  LIKELIHOOD  OF  ESTABLISHING  A  NEW,  INDEPENDENT 
COMMISSION  RATHER  THAN  REFORMING  THE  EXISTING  "BRANCH  OF 
ACKNOWLEDGMENT  AND  RESEARCH"  ("BAR")  WITHIN  THE  INTERIOR 
DEPARTMENT. 

MR.  CHAIRMAN,  THE  REAL  PROBLEMS  WITH  THE  "INDEPENDENT 
COMMISSION"  ARE  FOUND  IN  SECTION  4(g)  ("COMMISSION  ON  INDIAN 
RECOGNITION")  -  THE  1 2- YEAR  SUNSET  PROVISION  FOR  THE  OFFICIAL 
TERMINATION  OF  THE  COMMISSION,  AND  SECTION  5(d)  ("DEADLINE  FOR 
SUBMISSION  OF  PETITIONS")  -  THE  6-YEAR  WINDOW  OF  OPPORTUNITY  FOR 
INDIAN  GROUPS  TO  SUBMIT  PETITIONS  FOR  REVIEW  BY  THE  COMMISSION 
PRESUMABLY  THESE  PROVISIONS  ARE  CRAFTED  IN  ORDER  TO  EXPEDITE  THE 
REVIEW  AND  DETERMINATIONS  PHASES  OF  RECOGNITION  PETITIONS.  I 
UNDERSTAND  THE  IMPETUS  FOR  THE  SUNSET  PROVISION,  BUT  I  DO  NOT  AGREE 
WITH  IT.  THESE  ARE  STRICT  DEADLINES,  BUT  WOULD  NOT  ADEQUATELY  TAKE 
INTO  CONSIDERATION  THOSE  GROUPS  THAT  MAY  NOT  BE  FINANCIALLY, 
POLITICALLY,  CULTURALLY  OR  OTHERWISE  PREPARED  TO  PETITION  THE 
UNITED  STATES  FOR  RECOGNITION 

IN  ADDITION,  TAKING  INTO  CONSIDERATION  THESE  PROCEDURAL 
TIMETABLES,  OFTEN  LENGTHS  FEDERAL  APPEALS  PROCESSES,  AND  THE 
INSTITUTIONAL  TORPOR  OF  BUREAUCRACIES,  A  6-YEAR  PETITION  DEADLINE 
AND  A  12- YEAR  LIMITATION  ON  THE  EXISTENCE  OF  THE  COMMISSION  WOULD 
CONSTITUTE  A  GROSS  INJUSTICE  TO  INDIAN  GROUPS  SEEKING  RECOGNITION 
FOR  INSTANCE,  IF  A  TRIBE  WERE  TO  RECEIVE  A  NEGATIVE  DETERMINATION  AT 
THE  COMMISSION  STAGE,  AND  APPEALED  TO  THE  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  COLUMBIA  AS  PROVIDED  IN  SECTION  10,  THE  APPEAL  ITSELF  MAY 
OUTLAST  THE  LIFE  OF  THE  COMMISSION,  AND  THERE  ARE  NO  CONTINGENT 
PROCEDURES  TO  REMEDY  THIS     THE  IMPORTANCE  OF  RECOGNITION  FOR 
INDIAN  TRIBES  IS  TOO  IMPORTANT  TO  PRECLUDE  THE  EXTENSION  OF  THE 
COMMISSION'S  MANDATE  OR  OTHER  MECHANISMS  TO  ENSURE  THAT  THE  NON- 
RECOGNIZED  TRIBES  CLAIMS  WOULD  BE  FOREVER  LOST  AS  "UNTIMELY  FILED". 
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OF  COURSE,  THERE  IS  THE  ALTERNATIVE  OF  "LEGISLATIVE  RECOGNITION" 
WHICH  HAS  BEEN  CRITICIZED  BY  MEMBERS  IN  CONGRESS  AS  WELL  AS  TRIBAL 
CONSTITUENTS  AS  "UNFAIR"  IN  THAT  IT  IS  SEEN  AS  CIRCUMVENTING  THE 
EXISTING  ADMINISTRATIVE  FRAMEWORK     THE  LEGISLATIVE  OPTION  IS  NOT  AN 
ADEQUATE  SUBSTITUTE  FOR  A  SOLID,  RESPECTED,  AND  CREDIBLE 
ADMINISTRATIVE  SYSTEM    IF  SUCH  AN  ADMINISTRATIVE  PROCESS  IS 
UNAVAILABLE,  THE  LEGISLATIVE  ROUTE  MAY  WORK  AN  INJUSTICE  TO  A)  THOSE 
TRIBES  THAT  HAVE  SPENT  THE  TIME  AND  MONEY  PURSUING  ADMINISTRATIVE 
RECOGNITION;  AND  B)  TO  THOSE  TRIBES  THAT  MAY  NOT  BE  POLITICALLY 
"WELL-CONNECTED"    LIKEWISE,  THE  APPROPRIATIONS  AUTHORIZED  BY 
SECTION  18  ("AUTHORIZATION  OF  APPROPRIATIONS")  IS  INSUFFICIENT  TO 
BRING  A  NEW,  INDEPENDENT  COMMISSION  TO  LIFE  AND  TO  EXPECT  IT  TO 
ADDRESS  THE  BACKLOG  OF  PETITIONS  ALREADY  SUBMITTED  AND  TO  ADDRESS 
THOSE  PETITIONS  THAT  WILL  BE  SUBMITTED  PROSPECTIVELY.  CONGRESSIONAL 
BUDGETARY  WHIMS  MAY,  IN  THE  OUT- YEARS,  RESULT  IN  THE  COMMISSION 
RECEIVING  FEW  DOLLARS,  WHICH  WOULD  MAKE  THE  6- YEAR  AND  12- YEAR 
PROVISIONS  EVEN  MORE  ONEROUS    MR  CHAIRMAN,  EXTENUATING 
CIRCUMSTANCES  SUCH  AS  THESE  DEMAND  THAT  THIS  LEGISLATION  BE 
AMENDED  TO  INCLUDE  LANGUAGE  GUARANTEEING  THE  POSSIBILITY  OF 
EXTENDING  THE  LIFE  OF  THE  COMMISSION 

AS  THE  HEART  OF  THE  PROPOSED  NEW  SYSTEM  SECTION  5  ("PETITIONS 
FOR  RECOGNITION")  IS  A  STEP  IN  THE  RIGHT  DIRECTION  BUT  DOES  CONTAIN 
PROVISIONS  THAT  WE  FINTO  TROUBLING.  SECTION  5(a)(2)  CATEGORICALLY 
PROHIBITS  SIX  GROUPS  FROM  SUBMITTING  PETITIONS  TO  THE  NEWLY  CREATED 
COMMISSION,  BUT  IT  IS  THE  CONSEQUENCES  OF  SECTIONS  5(a)(2)(C),  (D),  AND  (E) 
THAT  ARE  MOST  PROBLEMATIC    INDIAN  GROUPS  THAT  HAVE  PREVIOUSLY 
SUBMITTED  PETITIONS  BUT  HAD  THEIR  PETITIONS  REJECTED  ARE  PROHIBITED 
FROM  SUBMITTING  A  PETITION  TO  THE  NEW  COMMISSION  THIS  PROHIBITION 
FLIES  IN  THE  FACE  OF  THE  RATIONALE  FOR  CREATING  THE  COMMISSION  IN  THE 
FIRST  INSTANCE:  THAT  OF  PROVIDING  A  FAIR,  SUBSTANTIVELY  CONSISTENT, 
AND  PROCEDURALLY  PREDICTABLE  PROCESS    THE  FACT  THAT  AN  INDIAN 
GROUP  HAD  THE  MISFORTUNE  OF  HAVING  TO  SUBMIT  THEIR  PETITION  TO  THE 
INTERIOR  DEPARTMENT  IS  NOT  SUFFICIENT  JUSTIFICATION  TO  DENY  THEM  THE 
FRESH  START  THEY  NEED  TO  VINDICATE  THEIR  CLAIM 

SIMILARLY,  THE  EFFECT  OF  SECTION  5(a)(3)  ("TRANSFER  OF  PETITION") 
WHEN  CONSIDERED  WITH  AND  SECTION  5(a)(3)(B)  ("CESSATION  OF  CERTAIN 
AUTHORITIES")  WOULD  BE  TO  BIFURCATE  PETITIONS  INTO  THOSE  "UNDER 
ACTIVE  CONSIDERATION"  WHICH  ARE  yVOrTRANSFERRABLE  TO  THE  NEW 
COMMISSION.  AND  THOSE  "NOT  UNDER  ACTIVE  CONSIDER..\TION"  WUICHARE 
TRANSFERRABLE  TO  THE  COMMISSION.  AGAIN,  THERE  IS  NO  RATIONAL  BASIS 
FOR  THIS  DISTINCTION.  IF  PETITIONS  SUBMITTED  TO  THE  INTERIOR 


.119 


DEPARTMENT  ARE  TO  BE  TRANSFERRED  UNDER  THIS  LEGISLATION,  THE 
PETITIONER  SHOULD  HA  VE  THE  OPTION  OF  REMAINING  IN  THE  INTERIOR 
DEPARTMENT  OR  BEING  TRANSFERRED  TO  THE  NEW  COMMISSION    THERE  IS  A 
PRECEDENT  FOR  SUCH  AN  "OPT-IN  PROVISION^'    WHEN  THE  BRANCH  OF 
ACKNOWLEDGMENT  AND  RESEARCH  PROMULGATED  NEW  CRITERIA  AND 
GUIDELINES  IN  1994,  GROUPS  WITH  CLAIMS  PENDING  WERE  AFFORDED  THE 
OPTION  TO  DETERMINE  WHETHER  THEIR  PETITION  WOULD  BE  SUBJECTED  TO 
THE  "OLD"  OR  THE  "NEW"  GUIDELINES.  THE  PETITIONER'S  DECISION 
REGARDING  THE  PROPER  VENUE  FOR  THE  CLAIM,  THEREFORE,  WOULD 
LIKEWISE  DEPEND  UPON  THE  CREDIBILITY  OF  THE  CURRENT  FAP  SYSTEM'S 
OPERATIONS. 

MR.  CHAIRMAN,  THE  PROCEDURES  CONTAINED  IN  SECTION  6  ("NOTICE  OF 
RECEIPT  OF  PETITION")  PROVIDE  PROMPT  DEADLINES  FOR  PETITION 
SUBMISSION,  NOTICE  TO  OTHER  PARTIES,  AND  PUBLICATION  REQUIREMENTS 
FOR  THE  COMMISSION,  AND  SEEM  TO  PROVIDE  PETITIONERS  WITH  ADEQUATE 
TIME  TO  AMEND  FTS  APPLICATION  AND  ANSWER  ANY  RESPONSES  MADE  BY 
OTHER  INTERESTED  PARTIES.  SECTION  7  ("PROCESSING  THE  PETITION") , 
SECTION  8  ("PRELIMINARY  HEARING"),  AND  SECTION  9  ("ADJUDICATORY 
HEARING")  PROVIDE  AN  ORDERLY  AND  CERTAIN  PROCEDURE  FOR  THE  REVIEW 
OF  PETITIONS.  IF  A  PETITION  IS  REJECTED  AT  THE  PRELIMINARY  HEARING,  THE 
PETITIONER  IS  ENTTTLED  TO  A  HEARING  ON  THE  MERITS    THIS  IS  A  WELCOME 
ADDITION  TO  THE  PROCESS.  IN  PARTICULAR,  THE  REQUIREMENTS  OF  SECTION 
8©  ("INFORMATION  TO  BE  PROVIDED  PREPARATORY  TO  AN  ADJUDICATORY 
HEARING")  WOULD  SEEM  TO  ARM  PETITIONERS  WITH  THE  NECESSARY 
EVIDENTIARY  RECORDS,  GUIDANCE  FROM  THE  COMMISSION  REGARDING 
EVIDENCE,  AND  A  LIST  OF  OMISSIONS  AND  DEFICIENCIES  (SECTION  8(c)(1)  AND 
(c)(2))  FROM  WHICH  THEY  CAN  BUILD  THEIR  RESPECTIVE  CASES  ON  APPEAL 

WE  APPLAUD  SECTION  9(b)  REGARDING  THE  AVAILABILITY  OF 
COMMISSION  STAFF  FOR  CROSS  EXAMINATION  AT  THE  ADJUDICATORY 
HEARING,  WHICH  WILL  PROVIDE  A  FULL  AND  FAIR  OPPORTUNITY  TO  REVIEW 
THE  DECISION  AND  THE  CRITERIA  THAT  WERE  USED  IN  COMING  TO  ANY 
DETERMINATION  REGARDING  A  PETITION  FOR  RECOGNITION 

AS  I  NOTED,  THE  "SUNSET  PROVISION"  AND  THE  6- YEAR  TIME  LINE  FOR 
PETITION  SUBMISSIONS  ARE  TROUBLING,  AND  BRING  INTO  PLAY  BY 
IMPLICATION  SECTION  10  ("APPEALS")    OUR  CONCERNS  REGARDING  LENGTHY 
LITIGATION  AND  DRAWN-OUT  APPEALS  AS  THEY  MAY  AFFECT  THE  ULTIMATE 
OUTCOME  OF  A  PETITION  IS  NOTED  ABOVE    WE  LAUD  THE  AVAILABILITY  OF 
ATTORNEYS  FEES  PURSUANT  TO  5  U  S  C  504  SHOULD  A  PETITIONER  WIN  ON 
APPEAL  TO  DISTRICT  COURT    WE  DO  RECOMMEND,  HOWEVER,  THAT  THE 
COMMITTEE  CONSIDER  AMENDING  THIS  SECTION  TO  INCLUDE  A  PROVISION  FOR 
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THE  VALUATION  OF  GOODS  AND  SERVICES  LOST  TO  THE  TRIBE  IN  THE  INTERIM 
BETWEEN  THE  ERRONEOUS  COMMISSION  DECISION  AND  THE  REVERSAL  ON 
APPEAL. 

SOME  OF  THE  SPECIFIC  CRITICISMS  REGARDING  THIS  BILL  STEM  FROM 
THE  FACT  THAT  SOME  PROVISIONS  CARRY  OVER  EXISTING  POLICY  OR 
PRACTICE    FOR  INSTANCE,  SECTION  12  ("IMPLEMENTATION  OF  DECISIONS")  IS 
TROUBLING  IN  THAT  TRIBAL  ELIGIBILITY  IS  AGAIN  MADE  CONTINGENT  ON 
FISCAL  YEAR  APPROPRIATIONS    SUCH  A  PROVISION  MEANS  THAT  THE 
CONSEQUENCES  OF  RECOGNITION  ARE  SUBJECT  TO  THE  BUDGETARY  WHIMS 
AND  DETERMINATIONS  BY  ANV  GIVEN  CONGRESS  —  SURELY  THIS  IS  NOT  WHAT 
FEDERAL  RECOGNITION  IS  ALL  ABOUT,  EVEN  THOUGH  THIS  IS  A  CONTINUATION 
OF  THE  EXISTING  SYSTEM    TO  MAINTAIN  THE  INTEGRITY  OF  RECOGNITION  AND 
THE  RECOGNITION  PROCESS,  TRIBES  SHOULD  BE  RECOGNIZED  AS  ELIGIBLE  FOR 
THE  SERVICES  AND  BENEFITS  AS  SOON  AS  /iECOGN/TION  IS  SECURED. 

SECTION  15  ("REGULATIONS")  SHOULD  INCLUDE  A  REQUIREMENT  THAT 
THE  REGULATIONS.  TIMETABLES,  AND  PROCEDURES  PROMULGATED  BE 
PUBLISHED  IN  THE  FEDERAL  REGISTER  SO  THAT  INDIAN  GROUPS  AND  ALL 
POTENTIAL  PETITIONERS  RECEIVE  ADEQUATE  NOTICE  OF  THE  PROPOSED 
CHANGES  IN  THE  RECOGNITION  PROCESS 

V.  CONCLUSION 

MR  CHAIRMAN,  I  THANK  YOU  FOR  TAKING  THE  LEAD  IN  RECOGNIZING 
THE  PROBLEMS  THAT  PLAGUE  INDIAN  COUNTRY  AND  TAKING  THE  INITIATIVE 
IN  REMEDYING  THOSE  DEFICIENCIES    EFFORTS  TO  REFORM  THE  RECOGNITION 
PROCESS  ARE  NECESSARY  AND  LONG  OVERDUE    THERE  ARE  WAYS  TO  MAKE 
THE  CURRENT  SYSTEM  MORE  VIABLE,  AND  I  HAVE  MENTIONED  A  FEW  OF  THOSE 
RECOMMENDED  CHANGES  IN  MY  REMARKS  TODAY    BY  BRINGING 
PREDICTABILITY  AND  FAIRNESS  TO  A  PROCESS  THAT  NOW  LACKS  CREDIBILITY, 
LEGISLATION  OF  THIS  TYPE  GOES  A  LONG  WAY  IN  RESTORING  FEDERAL 
CREDIBILITY  AND  SAFEGUARDING  THE  SOVEREIGN  STATUS  AND  RIGHTS  OF  ALL 
INDIAN  TRIBES    I  THANK  YOU  FOR  THE  OPPORTUNITY  TO  COMMENT  ON  S.479, 
AND  WOULD  BE  HAPPY  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE 
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PANEL  CONSISTING  OF  CHARLES  TRIMBLE,  DIRECTOR,  UNITED 
EFFORT  TRUST,  ON  BEHALF  OF  THE  NATIONAL  CONGRESS  OF 
AMERICAN  INDIANS;  PATRICIA  LOCKE,  STAFF  MEMBER,  NA- 
TIONAL TRIBAL  CHAIRMAN'S  ASSOCIATION;  AND  EDDIE  TUL- 
LIS,  CHAIRMAN,  COALITION  OF  EASTERN  NATIVE  AMERICANS 

Mr.  Trimble.  With  your  permission,  I  will  read  my  statement 
which  is  quite  brief. 

In  the  protection  and  preservation  of  Indian  rights,  a  most  essential 
a.xiom  is  that  the  Federal  Government  acknowledge  that  tribes  exist 
as  permanent  governing  entities.  The  recognition  of  a  tribe's  existence 
is  the  fundamental  step  toward  the  fulfillment  of  the  U.S.  obligation 
to  Indian  people.  It  means  recognition  of  certain  rights.  It  also  means 
that  the  United  States  acknowledges  its  obligation  to  protect  the 
rights  of  a  particular  tribe. 

The  United  States  does  not  have  sound  procedures  for  extending 
recognition  to  Indian  tribes.  With  arbitrary  and  circumstantial  pro- 
cedures, the  Federal  Government  has  failed  to  recognize  many  tribes 
that  deserve  to  be  recognized. 

The  absence  of  clear  Federal  policy  and  procedures  pertaining  to 
the  recognition  of  certain  tribes'  rights  to  eligibility  for  Federal  services, 
program,  funds,  and  trust  protection  has  plagued  Indian  affairs  for 
some  time.  This  neglect  must  stop,  and  the  United  States  must  take  its 
ol)ligation  seriously  to  protect  the  rights  of  all  Indian  tribes. 

However,  we  are  aware  that  there  are  groups  of  people,  among  which 
there  may  be  some  Indian  ancestry,  which  for  reasons  of  identity 
or  economic  benefit,  claim  to  be  Indian  tribes. 

Our  leaders  in  NCAI  have  expressed  concern  that  indiscriminate 
recognition  of  such  groups  as  Indian  tribes  could  have  an  adverse 
iropact  on  all  Indian  tribes.  Our  leaders  have  expressed  concern  that 
massive  and  indiscriminate  recognition  of  groups  as  Indian  tribes 
could  diminish  the  significance  and  tenability  of  tribal  claims  to 
sovereignty.  They  have  expressed  fear  that  massive  and  indiscriminate 
recognition  would  mean  the  diminishment  of  the  significance  of 
Federal  recognition  itself,  making  the  unique  relationship  between  the 
Federal  Government  and  the  tribes  vulnerable  to  wholesale  termina- 
tion. And  they  have  expressed  concern  that  the  Federal  Government 
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is  not  likely  to  expand  the  Federal  budget  in  proportion  to  the  ex- 
pansion of  the  beneficiary  groups.  .   .  •   4 

Critics  of  NCAI's  caution  in  this  matter  attempt  to  paint  our 
leaders  of  federally  recognized  tribes  as  pawns  of  the  Federal  Estab- 
lishment who  refuse  to  share  abundant  Federal  resources  with  less 
fortunate  Indian  brothers.  .  ,       .      •. 

This  is  simply  not  true.  NCAI  has  consistently  and  actively  sup- 
ported what  we  felt  were  genuine  Indian  tribes  to  achieve  their 
rightful  place  on  the  rolls  of  Federal  recognition.  In  our  primary 
voting  membership— tribal  membership— some  20  nonfcderally 
recognized  tribes  are  included. 

Nor  do  we  apologize  for  our  caution  and  vigilance  m  this  matt^er. 

We  insist  on  the  safeguards  to  protect  the  status  of  Indiaii  tribes 
and  our  sovereign  rights  as  our  leaders  have  protected  them  for  3^ ears 
at  great  cost  to  our  tribes.  •       ,     1  v  ]    rp. 

Our  concerns  regarding  the  Federal  Indian  budget  are  vahd.  ihe 
infamous  litany  of  Indian  woes  reflects  the  plight  of  the  federally 
recognized  tribes:  the  highest  infant  mortality  rate,  the  lowest  hfe 
expectancy,  the  highest  unemployment  rate,  the  lowest  per  capita 
income,  ad  infinitum.  •,  1     -r-  j      1 

That  certainly  does  not  reflect  an  inexhaustible  l^ederai  cornu- 
copia from   which   the   federally  recognized   tribes  refuse   to   share. 

Our  constant  concern-  has  been  that  Federal  recognition  must  be 
extended  in  a  fair  and  consistent  way  which  will  protect  and  pre- 
serve the  full  rights  of  all  tribes.  That  the  extension  of  recognition  must 
be  accompanied  by  a  reaffirmation  of  tribal  rights  and  increiises  in 
appropriations  levels  to  match  increasing  levels  of  services  to  tribes. 

On  March  28  to  30,  1978,  the  National  Congress  of  Amencari 
Indians  sponsored  a  National  Conference  on  Indian  Recognition; 
which  was  hosted  by  the  United  Southeastern  Tribes  in  Nashville 
Tenn.  That  conference  was  designed  to  bring  together  leadership  oi 
federally  recognized  tribes  and  nonfederally  recognized  tribes  foi 
communication  and  understanding,  and  for  membership  of  NCAI's 
executive  council  to  adopt  a  position  that  would  be  acceptable  to  the 
recognized  and  nonrecognized  tribes  regarding  the  issue  of  Federal 
recognition. 

In  that  meeting,  I  believe  that  we  accomplished  more  than  this 
proposed  legislation  or  the  Interior  Department's  proposed  regulations 
could  ever  hope  to.  In  that  conference,  we  began  the  process  of  under- 
standing each  other,  and  we  arrived  at  a  position  paper  that  met  with 
the  approval  of  both  recognized  and  nonrecognized  tribes,-  That  posi- 
tion statement,  encompassing  12  principles  to  guide  the  development 
of  recognition  policy,  is  attached. 

Mr.  Chairman,  if  I  may,  I  would  like  to  read  these  12  principles  into 
the  record.  I  believe  that  they  are  very  si^ificant  in  that  they  repre- 
sent principles  and  criteria  that  have  significant  support  among  both 
recognized  and  nonrecognized  Indian  tribes. 

One:  The  U.S.  Government  has  a  permanent  obligation  to  protect, 
preserve,  and  defend  the  inherent  sovereign  rights  of  all  Indian  tribes 
choosing  to  engage  in  a  relationship  with  the  United  States. 

Two:  The  United  States  has,  on  an  arbitrary  basis,  failed  to  fulfill 
its  obligations  to  all  tribes,  leaving  many  tribes  weak  and  vulnerable. 

Three:  The  National  Congress  of  American  Indians,  an  organization 
which  represents  the  common  interests  of  all  tribes,  demands  that  the 
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United  States  fulfill  its  obligation  and  acknowledge  the  existence  of 
these  tribes  and  protect  their  rights  to  the  fullest  extent  of  the  law. 

Four :  The  failure  of  the  United  States  to  establish  and  maintain  con- 
sistent policies  for  extending  political  recognition  to  all  Indian  tribes, 
has  allowed  State  and  local  governments,  and  private  interests,  to 
infringe  upon  the  sovereign  rights  and  powers  of  such  unrecognized 
tribes  overland,  people,  and  resources. 

Five:  The  level  of  Federal  support  and  assistance  should  not  be 
dependent  upon  the  arbitrary  aspects  of  budgetary  considerations,  but 
should  be  based  on  the  protections  and  services  to  which  the  tribes  are 
entitled. 

Six:  As  additional  tribes  are  confinned  in  their  status,  the  Federal 
Government  must  appropriate  funds  above  and  beyond  the  operating 
levels  presently  received  oy  currently  recognized  tribes.  Tribes  recog- 
nized pursuant  to  any  criteria  must  have  their  needs  met  out  of 
additional  appropriations  that  will  be  sought  by  the  responsible 
Federal  agencies. 

Seven :  There  must  be  a  valid  and  consistent  set  of  criteria  applied  to 
every  group  which  petitions  for  recognition.  The  criteria  must  be 
based  on  ethnological,  historical,  legal,  and  political  evidence.  It  is 
the  inherent  right  and  responsibility  of  each  and  every  existing  tribe 
to  determine  its  membership  through  its  own  defined  criteria  and  no 
already  federally  recognized  tribe  should  be  required  to  accept  newly 
recognized  groups  into  tribal  membership  without  the  consent  and 
approval  of  the  existing;  tribe. 

Eight:  Only  those  tribes  or  groups  who  satisfy  criteria  to  be  estab- 
lished pursuant  to  principle  No.  7  may  be  recognized. 

Nine:  Every  determination  that  a  group  is  not  an  Indian  tribe  must 

be  clearly  justified  on  the  group's  failure  to  meet  the  legitimate  criteria. 

Ten:  Kecognition  must  carry  with  it  all  the  force  and  impact  which 

recognition   by   treaties,    legislation,    or   administrative    actions   has 

carried. 

Eleven:  Recognition  shall  not  negate  or  affect  in  any  way  the 
previous  recognition  granted  other  tribes  by  treaties,  legislation,  or 
administrative  action  nor  affect  or  dilute  tribal  assets  or  existing 
reservations  of  any  already  federally  recognized  Indian  tribe  without 
the  consent  and  approval  of  the  already  federally  recognized  tribe. 
Twelve:  Upon  recognition  of  a  tribe's  status,  the  United  States 
should  inform  the  tribe  of  the  rights,  benefits,  and  protection  afforded 
by  the  Federal  Indian  law.  It  shall  be  the  responsibility  of  Congress  to 
appropriate,  at  the  request  of  the  tribes,  additional  funds  to  related 
Federal  agencies  to  fulfill  these  trust  obligations. 

One  personal  note,  Mr.  Chairman,  that  I  might  bring  up.  I  think 
Indianness  is  a  thing  of  very  personal  nature.  I  think  that  the  Congress 
in  all  its  power  cannot  tell  me  that  I  am  or  am  not  an  Indian  nor 
could  the  telling  me  of  this  have  any  weight  in  my  own  decision.  But 
I  think  what  we  are  really  talking  about  is  whether  or  not  a  group  of 
people  become  a  recognized  governmental  entity,  whether  they  have 
certain  attributes  of  sovereignty,  whether  they  do  carry  the  power  of 
government.  That  is  the  biggest  concern  here. 

I  would  recommend,  although  we  do  not  have  it  in  our  testimony, 
that  the  possibility  be  considered  of  an  Indian  oversight  group  of 
federally  recognized  tribes  for  two  reasons.  No.  1,  to  assure  stronger 
heritage  considerations,  and  No.  2,  that  the  Bureau  of  Indian  Affairs, 
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regardless  of  what  Congress  says,  can  stonewall  to  death  any  aspiring 
tribal  effort  for  recognition.  They  have  done  that  in  the  Indian  Reor- 
ganization Act  and  in  the  Indian  Self-Determination  Act. 

Mr.  RoNCALio.  But  what  would  the  new  machinery  be?  You  would 
have  to  have  a  new  machinery  for  recognizing  the  relationship  with 
other  Indians  in  the  country.  I  have  answered  the  criticism  of  the 
Bureau  of, Indian  Affairs  by  saying,  what  would  you  supplement  it 
with?  What  would  replace  it? 

Mr.  Trimble.  You  would  not  replace  it.  You  would  carry  stronger 
oversight  to  make  sure  they  do  not  abuse  this. 

Mr.  RoNCALio.  It  would  have  to  be  of  recognized  and  nonrecognized 
tribes. 

Mr.  Trimble.  I  do  not  see  how  that  could  be.  How  would  you 
recognize  the  members  to  sit  on  it  if  they  are  not  recognized  in  the 
first  place? 

Mr.  RoNCALio.  I  find  no  problem  with  your  principles  as  set  forth 
because  I  think  (j,  7,  and  8  ar(!  idc.nticul  to  what  governs  now  for 
established  criteria  in  recognized  tribes.  So  it  should  not  create  any 
problems.  It  is  a  good  statement. 
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National  Congress  of  American  Indians 

Est.  1944 


EXECUTIVE  COMMITTEE 


AREA  VICE  niEMOElfTS 


Kmymand  O.  Apod«c« 


RESOLUTION  NO.  NV-93-172 

RESOLUTION    URGING  THAT   FEDERAL   ACKNOWLEDGEMENT 
PROCESS  REFORM  LEGISLATION 

EAS,  we,  the  members  of  the  National  Congress  of  American  Indians  of  the 
United  States,  invoicing  the  divine  blessing  of  the  Creator  upon  our  efforts 
and  purposes,  in  order  to  preserve  for  ourselves  and  our  descendants  rights 
secured  under  Indian  cultural  values,  and  otherwise  promote  the  welfare  of 
the  Indian  people,  do  hereby  establish  and  submit  the  following  resolution: 

EAS,  the  National  Congress  of  American  Indians  (NCAI)  is  the  oldest  and  largest 
national  organization  established  in  1944  and  comprised  of  representatives 
of  and  advocates  for  national,  regional,  and  local  Tribal  concerns;  and 

EAS,  the  health,  safety,  welfare,  education,  economic  and  employment 
opportunity,  and  preservation  of  cultural  and  natural  resources  are  primary 
goals  and  objectives  of  NCAI;  and 


the  Affiliated  Tribes  of  Northwest  Indians  (ATNI),  on  May  26,  1993 
nominated  tribal  leaders  to  participate  in  a  meeting  with  the  White  House 
including  securing  an  Executive  Order/Proclamation  implementing  a 
govemmcnt-to-govemment  policy  statement.  To  be  foUowed-up  with 
sessions  with  Cabinet  members  and  the  coordination  of  implementing  the 
policy  in  each  Federal  department  and  agency;  and 


Oaxald  E.  Gila 


WHEREAS,  tribes  from  the  Northwest  need  to  identify  which  are  the  most  important 
regional  problems  and  assist  in  the  coordination  of  special  briefing  packages 
to  be  presented  to  specific  agencies  and  departments  including  the  division 
of  the  workload  in  presenting  the  briefing  packages;  and 


WHEREAS, 


r«*«.«  O-OMtm 


at  the  1990  and  1993  Annual  ATNI  Conferences  resolutions  were  passed 
stating  ATNI's  policy/position  on  the  Federal  Acknowledgement  Process; 


at  the  1991  and  1992  Annual  NCAI  Conference  resolutions  were  passed 
stating  NCAI's  policy/position  on  the  Federal  Acknowledgement  Prt)cess; 
and 

no  presentation  on  Tribal  Sovereignty  issues  would  be  complete  without 
dealing  with  the  Federal  Acknowledgment  Issue; 


imends  that  the  position 


NOW  THEREFORE   BE  IT  RESOLVED,   that  NCAI 

presented  to  President  Clinton  should  include  NCAI's  and  ATNI's  current  position  on  Federal 

Acknowledgment.  That  is  that  Federal  Acknowledgement  Process  refomi  legislation  be 
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a  high  priorily  item  on  the  Indian  Agenda  for  the  Qinton  Administration  and  be 
addressed  in  any  Presidential  Proclamation; 

BE  IT  FURTHER  RESOLVED,  that  NCAI  recommends  that  the  implemenution  of  any 
"Govemment-to-Ooveniment"  Policy  Proposal  include  as  coaditions: 

•  Recognition  that  a  lack  of  federal  acknowledgement  for  all  tribes  is  the  major 
obstacle  to  the  full  implementation  of  any  Indian  Affairs  Policy  within  the  Federal  system. 

♦  Commitment  to  promote  and  implement  the  legislative  authorization  and 
appropriations  supportive  of  the  creation  of  an  office  entrusted  with  the  responsibility  of 
affirming  tribes'  relationships  with  the  Federal  Government  and  empowered  to  direct  Federal 
Indian  programs  to  these  Tribes;  and 

BE  IT  FURTHER  RESOLVED,  that  NCAI  recommends  that  as  the  issue  of  lack  of  federal 
tribal  acknowledgement  for  all  tribes  continues  to  be  one  of  the  most  critical  unresolved  tribal 
sovereignty  and  rights  issues,  this  issue  needs  to  be  identified  as  a  specific  agenda  item  for 
the  White  House  meeting;  and 

BE  IT  FURTHER  RESOLVED,  that  NCAI  recommends  that  the  Northwest  delegates  must 
include  a  person  who  is  committed  to  presenting  the  issue  of  the  non-recognized  tribes  to  the 
White  House  Conference,  at  least  one  delegate  should  be  from  a  non-recognized  tribe.  This 
presentation  should  include  promoting  NCAI's  current  position  on  Federal 
Acknowledgement— that  is  supporting  the  general  legislative  reform  of  the  Process:  and 

BE  IT  FURTHER  RESOLVED,  that  NCAI  recommends  that  in  the  spirit  of  the  U.N. 
Declaration  on  the  Rights  of  Indigenous  Peoples,  that  Tribal  leadership  speak  out  the 
continuing  unjust  violations  of  the  rights  of  un-rccognized  tribes  and  provide  a  forum  for 
representatives  from  tribes  who  are  currently  petitioning  for  a  clarification  of  their  status  to 
address  the  President,  Cabinet  and  agencies  directly;  and 

BE  IT  FURTHER  RESOLVED,  that  NCAI  recommends  that  the  draft  bill  promoting  the 
l^islative  reform  of  the  federal  acknowledgment  process  be  taken  to  the  White  House 
Conference;  and 

BE  IT  FINALLY  RESOLVED,  that  NCAI  recommends  the  following  language  for  any 
briefing  and  issue  papers: 


Federal  Acknowledgement  Process 

Congressional  oversight  hearings  have  determined  that  serious  problems  in  the 
Federal  Acknowledgement  Process  have  unreasonably  delayed  the  processing  of  petitions. 
Affected  tribes  have  not  received  their  rightful  status  as  tribal  governments.  To  provide 
direction  and  support  the  right  of  non-fcderally  recognized  tribes  to  petition  under  a  clear, 
unbiased,  and  timely  administrative  procedure  Congressional  legislation  is  needed.  Statutory 
reform  should  include:  1)  the  creation  of  an  office  or  commission  independent  of  the  BIA  to 
process  petition;  2)  the  authorization  of  a  minimum  of  $3.5  million  per  fiscal  year  for 
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petitioners;  3)  at  least  $2.5  million  per  fiscal  year  for  the  review  of  petitions;  4)  definitive 
and  reasonable  time  lines  for  reviewing  petitions;  5)  an  independent  appeal  process;  6) 
langtiage  opposing  the  review  of  any  tribe  recognized  as  of  1988;  and,  7)  criteria  that  gives 
due  regard  to  the  sanctity  of  the  trust  relationship  by  treating  differently  those  tribes  that  can 
show  previous  recognition  by  the  United  States. 

In  1977,  the  American  Indian  Policy  Review  Commission  recommended  the  proposed 
legislative  strategy.  The  Commission  suggested  that  "...refusal. ..to  accord  Federal 
recognition... is  not  premised  on  grounds  of  equity  and  justice  but  premised  on  the  lack  of 
adequate  appropriation  of  funds  to  properly  serve  those  tribes  and  people  who  are  already 
federally  recognized..."  At  a  1988  Congressional  Heariag,  the  BLA  offered  this  justification 
for  the  inadequate  staffing  of  its  current  administration  process  that  review  petitions  of  tribes 
seeking  a  clarification  of  federal  status. 

Established  1978,  the  BlA's  Federal  Acknowledgement  Process  has  operated  with 
only  2  review  teams  during  most  of  its  term.  The  BIA's  current  expansion  to  4  review  teams 
is  inadequate  to  meet  its  curreol  and  rapidly  escalating  backlog  on  petitions.  The  Bureau  has 
repeatedly  fought  replacing  its  administrative  process  with  one  created  by  Congress. 
Congressional  legislation  is  needed  to  solve  the  continuing  problem. 


CERTinCATION 


The  foregoing  resolution  was  adopted  at  the  1993  Annual  Convention  of  the  National 
Congress  of  American  Indians,  held  at  the  Nugget  Hotel,  in  Reno/Sparks,  Nevada,  on  the 
3rd  day  of  December  1993,  with  a  quorum  present. 


Adopted  by  the  General  Assembly  during  the  1993  Aimual  Convention,  November  28- 
Docember  3,  1993,  Reno/Sparks,  Nevada. 
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National  Congress  of  American  Indians 

Avenue,  H.W.,  2nd  Floor,  WMhIngton,  D.C.  20036  |202|  4667767  Fax  (202)  466  7797 


EXECUTIVE  CO  uMrrnuG 


28  July  1995 


Hand  Delivered 

Honorable  John  S  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate  -  838  SHOB 
Washington,  DC  20510 

Re  Indian  Recognition  Administrative  Procedures  Act  (S  479) 

Dear  Chairman  McCain: 

On  behalf  of  the  National  Congress  of  American  Indians  (NCAI),  I  am  writing  in 
response  to  your  letter  of  July  13,  1995,  regarding  the  "Indian  Federal  Recognition 
Administrative  Procedures  Act  of  1995"  (S  479)  and  further  Committee  inquiries 
on  this  important  issue. 

O.  I.  You  make  a  persuasive  case  for  giving  petitioners  under  BI A  "active 
consideration"  the  choice  of  keeping  their  case  at  the  BIA  or  transferring  to  the 
new  Commission    But  wouldn't  this  mean  petitioners  would  have  to  duplicate 
their  efforts?  And  won't  it  simply  waste  BIA  efforts  that  could  have  been  applied 
to  the  backlog  of  petitions'' 

A.  1.  If  enacted,  sections  5(a)(3)  and  (a)(3)(B)  of  S  479  will  split  petitions 
for  recognition  into  two  categories   1 )  those  under  active  consideration  by  the 
BAR;  and  2)  those  that  are  not  under  active  consideration  by  the  BAR    The  first 
category  of  petitions  are  not  transferrable  to  the  proposed  Commission,  while 
those  in  the  second  category  are  transferrable    According  to  testimony  '  of  BAR 
officials  only  7%  of  all  petitions  filed  with  that  branch  are  under  active 
consideration  The  number  of  petitions  involved  in  any  transfer  is  rather  small. 


EXZCDTIVE  DIRECTOR 


I  According  to  tosliiiiony  of  Holly  Rcckord,  C'IiilM',  Biancli  ol' Ackiu)«  Icdginoiit  and  Rcscaich 
("BAR"),  before  Ihe  Comniillce  on  Indian  AlTairs.  1 .1  .kiK  1 995,  there  are  now  165  petitions 
pending  in  the  BAR  and  of  tho.se.  1 3  (or  7"/.)  arc  piescnlK  "imdei  active  consideration". 
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Second,  the  fact  that  any  given  group  of  Indians  has  instituted  recognition  proceedings  in 
the  BAR  is  not  sufficient  justification  to  prohibit  that  group  from  receiving  the  benefits  which  will 
flow  from  the  streamhned  procedures  of  the  proposed  Commission.   Such  an  opt-in  provision 
would  allow  the  petitioner  to  decide  which  venue  it  feels  is  more  advantageous  and  would 
alleviate  any  potential  charges  of  unfair  or  inequitable  treatment  in  the  out-years    Reiterating  a 
point  I  made  in  my  statement  to  the  Committee,  there  is  precedent  for  such  opt-in  procedures 
When  the  BAR  changed  criteria  and  guidelines  in  1994,  groups  with  claims  pending  were  afforded 
the  opportunity  to  determine  whether  their  petition  would  be  subject  to  the  "old"  and  "new" 
guidelines.  The  decision  on  whether  to  remain  in  the  B.AR  or  to  transfer  to  the  Commission 
would  involve  a  determination  of  perceived  credibility  and  efficiency  in  reaching  a  decision 

As  to  whether  this  would  duplicate  efforts,  the  answer  is  "no"    The  petition  and 
supporting  documents  can  easily  be  transferred  to  the  Commission  for  consideration    Given  that 
the  Commission  is,  in  theory,  to  act  pursuant  to  rather  strict  time  lines  and  internal  procedures, 
the  decision  to  transfer  may  be  made  without  much  hesitation    As  to  whether  BIA  etTorts  will  be 
wasted  that  could  be  applied  to  the  backlog  of  petition,  again  the  answer  is  "no"    With  all  due 
respect  to  the  BAR  and  the  restrictions  it  operates  under,  the  BAR  has  shown  itself  singularly 
unable  to  process  recognition  petitions  with  single-mindediiess  of  purpose,  efficiency  or 
regularity    In  short,  it  has  not  engendered  confidence  in  the  Indian  community  and  because  of 
that  along  with  factors  already  mentioned,  the  opt-in  provision  would  be  beneficial 

O  2  You  suggest  that  the  legislation  should  allow  groups  who  have  been  previously 
denied  recognition  to  petition  the  new  Commission  for  recognition    In  all  fairness,  what  policy 
reasons  exist  to  give  such  groups  a  "second  bite  at  the  apple"''  Will  this  not  overly  burden  the 
new  Commission  with  even  more  work'' 

A.  2.  The  short  answer  is  no,  because  the  "apple"  we  have  before  us  now  is  rotten    The 
goal  of  any  petition  for  recognition  is,  of  course  Federal  recognition,  and  the  means  to  get  there  is 
what  we  are  talking  about    Establishing  a  credible  system  with  fairly  applied  criteria,  and  to 
provide  for  an  expedited  recognition  review  are  the  reason  S,  479  was  introduced    As  you  are 
well  aware,  Mr  Chairman,  many  groups  that  are  now  going  through  and,  indeed,  many  Tribes  and 
groups  that  have  already  gone  through  the  recognition  process  have  real  qualms  about  what  they 
perceive  as  a  process  shrouded  in  secrecy 

At  present,  the  recognition  decision  is  left  in  the  discretion  of  the  Interior  Department's 
Branch  of  Acknowledgment  and  Recognition  ("BAR")    From  an  equity  standpoint,  groups  that 
have  had  their  petitions  rejected  by  the  BAR  are,  in  effect,  being  punished  by  having  their  petition 
relegated  to  a  process  that  most  observers  agree  is  badly  in  need  of  overhaul    It  is  only  by 
treating  similarly  situated  petitioners  similarly  that  the  Federal  recognition  procedure  can  be 
cleansed  of  the  perception  that  it  is  an  cumbersome,  tedious,  expensive,  and  in  the  end  unfair 
process    Priorities  can  be  established  in  terms  of  petition  review,  but  for  the  proposed 
Commission  to  fulfill  the  intent  of  its  drafters  it  must  provide  an  equal  playing  field  for  petitioners 
that  is  sadly  not  currently  available 
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The  Commission's  mandate  is  not  only  to  process  petitions  more  expeditiously,  but  to 
restore  confidence  to  the  system  and  to  maintain  the  value  of  achieving  this  most  sought-after 
goal  by  establishing  fair  yet  substantial  standards  on  what  it  means  to  have  secured  recognition. 
The  Commission,  to  be  sure,  will  have  hundreds  of  petitions  to  review  and  it  should  be  equipped 
with  all  necessary  resources  to  carry  out  the  task    The  option,  Mr  Chairman,  is  to  continue  to 
muddle  through  "  with  the  current  procedures  and  the  current  BAR  framework  and  to  prolong 
the  pain  for  many  petitioners 

Mr  Chairman,  I  thank  you  for  the  opportunity  to  provide  additional  information  to  the 
Committee,  and  if  you  have  other  questions  or  need  further  information  please  contact  me  or 
JoAnn  K.  Chase,  Executive  Director,  at  466-7767. 


Sincerely, 


There  are  currently  1 65  petitions  penJiiig  x\  itli  the  Bi  ;incli  of  Ackiio\vlL-di!mcni  and  Research  (BAR) 
Beginning  in  February  1994,  the  BAR  has  achiexcd  a  processnn;  laie  ol'd  per  \ear    Pnor  to  thai  dale,  the  rate 
was  a  dismal  I  7  per  year.  Even  using  the  anificially  higher  rale  of  6  per  year,  il  uould  take  27  years  to 
ehminale  the  backlog  of  pending  iwtilions   Teslmion\  of  1  lolK  Reckoid.  Chief.  Branch  of  Acknowledgment 
and  Research,  before  the  Senate  Commitlee  on  huliaii  Allan s.  I  ^  M\  1 995 
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Testimony  of  Arlinda  Locklear,  Esquire, 

on  S.479,  before  the 

Senate  Committee  on  Indian  Affairs,  May  23,  1995 

Mr.  Chairman  and  members  of  the  Committee,  I  am  grateful  for 
the  opportunity  to  appear  before  the  Committee  on  S,479,  a  bill 
to  establish  a  Commission  for  the  processing  of  petitions  for 
federal  recognition  of  Indian  tribes.   This  is  an  important  bill 
that  would  have  a  dramatic  impact  on  the  Indian  communities 
subject  to  its  provisions.   The  Chairman  and  Vice-chairman  of 
this  Committee  have  personally  committed  much  thought  and  energy 
to  this  subject  over  the  last  five  years.   Non-federally 
recognized  tribes  are  mindful  and  appreciative  of  your  dedication 
and  earnestly  hope  that  your  efforts  will  bear  fruit  this 
Congress  in  the  form  of  a  fair  and  reasonable  federal  recognition 
process  for  Indian  tribes  to  replace  the  present  administrative 
recognition  process. 

I  have  represented  Indian  tribes  in  the  administrative 
recognition  process  since  its  establishment  in  1978.   I 
represented  the  Tunica-Biloxi  Tribe  of  Louisiana,  one  of  the 
first  tribes  recognized  through  the  administrative  process.   I 
have  also  worked  on  petitions  for  the  Houma  Nation,  the  Gay  Head 
Wampanoag  Tribe,  the  Miami  Nation  of  Indiana,  and  my  own  tribe 
the  Lumbees  of  North  Carolina,  at  various  stages  in  the 
administrative  process.   I  presently  represent  the  Miami  Nation, 
along  with  the  Native  American  Rights  Fund,  and  the  Lumbee  Tribe, 
along  with  Lumber  River  Legal  Services,  in  their  efforts  to 
obtain  federal  recognition.   My  experience  with  the  process  over 
the  last  seventeen  years  convinces  me  that  the  present 
administrative  process  is  beyond  salvation.   Nothing  less  than  a 
comprehensive  remaking  of  the  process  by  Congress  can  restore 
fairness  and  reason  to  the  recognition  process. 

TH?  Commission  —  sections  4,  6-12,  S.479 

S.479  is  a  good  start  toward  that  goal.   In  the  creation  of 
a  Commission  and  an  adjudicatory  process  to  rule  on  petitions  for 
federal  recognition,  S.479  solves  half  the  problem  in  the  current 
administrative  process  —  that  is,  it  requires  an  open  decision- 
making process  by  a  Commission  that  lacks  the  institutional 
biases  of  the  BIA.   Because  its  mission  is  to  serve  federally 
recognized  tribes,  the  BIA  is  institutionally  incapable  of  fairly 
judging  non-federally  recognized  Indian  tribes,  particularly 
through  the  closed  decision-making  process  currently  employed  by 
the  Bureau.   The  creation  of  an  independent  Commission  is  an 
important  step  that  gives  non-federally  recognized  tribes  at 
least  the  prospect  of  a  fair  assessment  of  their  petitions. 

Some  fine-tuning  of  some  of  the  procedural  provisions  of 
S.479  is  in  order.   Richard  Dauphinais,  with  the  Native  American 
Rights  Fund,  has  made  some  helpful  suggestions  in  that  regard.   I 
will  not  repeat  those  proposals  here,  but  do  support  the 
procedural  changes  to  the  bill  proposed  by  Mr.  Dauphinais. 

Z  suggest  that  the  Ccnmtittee  consider  one  additional  change 
to  the  provisions  creating  the  CooBission.   I  would  add  to  the 
end  of  section  4(e)(1) (A)  the  following  proviso:   "provided  that 
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no  individual  presently  employed  by  the  Branch  of  Acknowledgment 
and  Research,  Bureau  of  Indian  Affairs,  shall  be  employed  by  the 
Chairperson."   This  limitation  is  not  meant  to  imply  bias  or  lack 
of  qualifications  on  the  part  of  any  individual  staff  member  at 
the  Branch  of  Acknowledgment  and  Research.   However,  it  is 
unreasonable  to  expect  that  those  individuals,  many  of  whom  have 
worked  under  the  dictates  of  the  present  acknowledgment 
regulations  for  years,  could  quickly  adapt  to  the  dramatically 
different  decision-making  process  to  be  used  by  the  Commission 
(and  perhaps  applying  different  criteria  such  as  those  suggested 
below.)   To  insure  a  smooth  and  expeditious  transition  to  the  new 
way  of  doing  business,  the  Commission  should  be  required  to 
employ  fresh  personnel. 

Difficulties  with  the  present  criteria,  section  5.  S.479 

The  creation  of  the  Commission  only  solves  half  the  problem 
with  the  present  administrative  process.   Under  section  5  of 
S.479,  the  Commission  would  apply  the  same  criteria  to  the 
determination  of  tribal  existence  as  those  applied  in  the  present 
administrative  process.   As  written  and  applied,  the  criteria  in 
the  present  regulations  are  so  burdensome  and  heavily  dependent 
upon  primary  documentation  that  many  legitimate  Indian  tribes 
simply  cannot  meet  them.   If  these  same  criteria  are  applied  by 
the  Commission,  the  Commission  will  become  bogged  down  in 
expensive  and  time-consuming  examination  of  minutia,  much  of 
which  is  unnecessary  to  the  determination  of  tribal  existence. 
Worst  of  all,  the  Commission  will  fail  to  recognize  legitimate 
Indian  tribes,  just  as  the  BIA  has  done  under  the  current 
regulations. 

To  illustrate  the  poor  fit  between  the  present  criteria  and 
actual  tribal  existence,  I'd  like  to  highlight  four  provisions  or 
aspects  of  the  criteria  for  the  Committee. 

Extreme  time  depth 

First,  the  concept  of  continuity  since  the  time  of  sustained 
white  contact,  as  applied  to  both  political  authority  and 
community,  is  unnecessary  and  unworkable.   The  essential  inquiry 
here  is  whether  an  Indian  group  holds  and  has  exercised  limited 
sovereignty.   The  limited  sovereignty  held  by  indigenous  people 
does  not  derive  from  Europeans  and  need  not  be  confirmed  or 
sanctioned  by  Europeans.   Instead,  it  derives  from  the  act  of 
will  by  indigenous  people  to  maintain  their  distinctive  way  of 
life.   As  a  result,  the  time  of  white  contact  is  irrelevant  to 
the  inquiry  of  tribal  existence  and  an  unnecessary  burden  to 
petitioning  Indian  groups. 

When  sustained  white  contact  as  a  point  of  reference  in  time 
is  combined  with  the  requirement  that  political  authority  and 
community  be  documented  continuously  since  that  time,  the 
requirement  becomes  unworkable.   By  definition,  non-federally 
recognized  tribes  have  not  been  the  subject  of  extensive  federal 
or  state  record-keeping.   Typically,  non-federally  recognized 
tribes  have  no  common  resources  (such  as  a  land  base)  and 
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received  no  programs  that  would  generate  records.   Typically, 
non-federally  recognized  Indians  did  not  generate  historical 
records  of  their  own,  being  generally  poorly  educated. 
Discrimination  and  hostile  policies  often  required  that  non- 
federally  recognized  tribes  purposefully  avoid  record-keepers  for 
their  own  protection.   Because  of  this  historical  reality,  the 
requirement  of  continuous  proof  since  sustained  white  contact 
means  that  legitimate  Indian  tribes  may  fail  to  achieve  federal 
recognition. 

The  requirement  of  continuous  proof  since  the  time  of 
sustained  white  contact  has  been  particularly  pernicious  in  the 
application  of  the  regulations.   Over  the  seventeen  years  of 
experience  under  the  current  criteria,  this  requirement  has  come 
to  permeate  all  aspects  of  the  criteria,  even  though  not 
explicitly  required  in  the  original  1978  regulations.   The 
clearest  example  of  this  appears  in  the  community  criterion. 

In  the  original  regulations,  the  community  criterion  carried 
no  stated  time  depth.   In  other  words,  it  appeared  that  a 
petitioning  tribe  was  obliged  to  prove  a  contemporary  community 
only  to  establish  the  criterion.   In  fact,  in  the  first  petitions 
processed  after  the  adoption  of  the  regulations  in  1978,  the 
community  question  was  limited  to  a  simple  description  of  the 
modern  community.   As  time  passed,  though,  the  BIA  required  ever 
more  evidence  of  a  historical  community,  so  that  by  the  mid- 
1980  's,  the  BIA  took  the  position  that  the  regulations  required 
such  a  showing,  even  though  the  regulations  did  not  expressly  so 
provide.   In  the  1994  revisions  to  the  regulations,  the  BIA  made 
the  requirement  explicit,  even  though  in  theory  the  time  of  white 
contact  has  no  bearing  on  tribal  existence. 

The  community  criterion 

Second,  and  apart  from  the  time  depth  problem,  the  community 
criterion  as  now  interpreted  by  the  BIA  can  only  be  established 
through  sophisticated  field  work  and  social  science  analysis  — 
an  undertaking  that  was  never  done  before  1978  and  was  not 
contemplated  in  the  original  1978  regulations.   The  1978 
regulations  allowed  a  petitioner  to  demonstrate  community  by 
proof  that  a  "substantial  portion  of  the  petitioning  group 
inhabits  a  specific  area."   In  other  words,  so  long  as  tribal 
members  lived  in  sufficient  geographic  proximity  to  allow  for 
interaction,  proof  of  actual  interaction  was  not  necessary. 
This,  too,  gradually  changed  over  time  so  that  by  the  mid  1980's 
every  petitioner  was  required  to  demonstrate  actual  interaction. 
In  the  1994  revisions  to  the  regulations,  the  BIA  dropped  the 
geographic  proximity  portion  of  the  community  definition  and  now 
explicitly  requires  proof  of  actual  interaction  in  every  case. 

A  particularly  interesting  comparison  on  the  point  of  the 
ever  increasing  burden  of  proving  community  is  between  the  BIA 
decisions  in  the  Tunica-Biloxi  case  and  the  Gay  Head  case.   The 
Tunica  petition  contained  a  simple  description  of  the  modern 
community,  written  without  assistance  from  anthropologists, 
extensive  field  work,  and  the  like.   The  Tunica-Biloxi  Tribe  was 
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recognized  in  1981.   The  Gay  Head  petition  was  written  with 
assistance  from  an  anthropologist,  and  relied  primarily  on 
kinship  patterns  and  geographic  proximity  to  show  community 
interaction.   This  was  deemed  insufficient  by  the  BIA.   It  issued 
a  proposed  finding  against  recognition  of  the  Gay  Head  Tribe.   As 
part  of  the  tribe's  response,  the  anthropologist  returned  to  do 
field  work  on  the  community,  using  detailed  data  to  demonstrate 
actual  interaction  among  the  members  of  the  tribe.   The  data 
submitted  included  telephone  bills  of  tribal  members,  attendance 
lists  at  members'  funerals,  and  the  like,  to  show  the  extent  of 
contact  among  them.   Based  on  this  additional  data,  the  BIA 
decided  to  recognize  the  Gay  Head  Tribe  in  1987.   It  would  have 
been  unthinkable  to  examine  members'  telephone  bills  in  1981,  but 
now  such  intrusive  and  minute  field  work  is  the  norm. 

The  political  authority  criterion 

Third,  the  political  authority  criterion,  as  interpreted  by 
the  BIA,  also  shows  the  regulatory  creep  that  pervades  the 
present  criteria.   The  1978  regulations  appear  to  focus  the 
political  authority  inquiry  on  the  demonstration  of  political 
leaders.   However,  over  time  and  through  application  and 
interpretation,  this  concept  has  come  to  mean  much  more  than  the 
simple  identification  of  a  continuous  line  of  political  leaders. 
Again,  by  the  late  1980 's,  the  BIA  looked  more  for  structure  than 
process,  and  required  sophisticated  social  science  analyses  to 
demonstrate  political  authority.   Indeed,  the  BIA  required  not 
only  proof  of  a  continuous  line  of  political  leaders,  but  proof 
of  "bilateral  political  relations"  between  the  purported  leaders 
and  the  membership. 

This  phrase  "bilateral  political  relations"  does  not^  appear 
in  either  the  original  regulations  or  the  1994  revisions.   It 
was  first  used  by  the  BIA  in  its  decision  to  recognize  the  San 
Juan  Paiute  Tribe  in  1989,  as  a  way  of  distinguishing  that  tribe 
from  the  separate  Navajo  Nation.   However,  the  BIA  has  ever  since 
required  petitioning  groups  to  demonstrate  "bilateral  political 
relations,"  all  without  mandate  in  the  regulations.   The  BIA 
ruled  against  the  Miami  Nation  of  Indiana  petition  for  federal 


As  noted  above,  the  term  "bilateral  political  relations" 
is  not  defined  in  any  BIA  regulation.  However,  in  a  lawsuit 
challenging  the  BIA  decision  to  recognize  the  San  Juan  Paiute 
Tribe,  the  BIA  interpreted  the  term  as  requiring  some  affirmative 
indication  by  tribal  members  of  their  intent  to  maintain  a 
meaningful  political  relationship  with  the  tribal  government. 
See  Masayesva  v.  Zah,  792  F.Supp.  1178  (D.Ariz.  1992).  This 
appears  to  assume  a  structure  of  some  sort  with  a  mechanism  by 
which  members  may  express  their  assent,  through  voting  or 
otherwise,  to  representation  by  the  political  leadership.  This 
model  of  tribal  governance  simply  does  not  correspond  to 
political  authority  as  exercised  by  non-federally  recognized 
Indian  communities. 
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political  relations,"  even  though  the  BIA  conceded  that  the 
Miamis  had  demonstrated  a  continuous  line  of  political  leaders. 

This  sophisticated  notion  of  political  authority  bears 
little  resemblance  to  political  authority  actually  exhibited  in 
aboriginal  communities.   To  the  extent  that  tribal  structures 
exist  today,  it  is  a  function  of  that  tribe's  relations  with  the 
United  States,  not  a  reflection  of  its  aboriginal  form  of  self- 
government.   In  testimony  before  this  Committee  in  1988,   Dr. 
Vine  Deloria,  referring  specifically  to  the  Lumbee  Tribe, 
described  the  traditional  form  of  Indian  self -governance: 

If  we  wish  to  speak  of  the  traditional  Indian  method  of 
government,  what  distinguished  Indians  from  others  who 
constituted  political  entities,  then  we  are  basically 
speaking  of  loose  alliances  of  extended  family  groups, 
capable  of  acting  in  concert  with  each  other  as  the 
occasion  demanded. 

I  stress  this  aspect  of  traditional  life  because, 
while  I  believe  the  Lumbees  to  have  satisfactorily 
proven  that  they  have  maintained  a  continuous  political 
existence,  the  committee  should  note,  now  and  in  the 
future,  that  formal  tribal  government  is  a  creation  of 
the  Bureau  of  Indian  Affairs  and  not  an  Indian 
characteristic.   A  traditional  Indian  community  more 
closely  resembles  what  we  find  in  Robison  (sic)  County 
among  the  Lumbees,  large  extended  families  who  exert 
social  and  political  control  over  family  members,  and 
who  see  their  family  as  part  of  an  extended  people. 
Statement  of  Vine  Deloria,  Jr.,  S.Hrg.  100-881,  on  S.2672,  p. 93. 
To  roughly  summarize,  the  BIA  political  authority  criterion 
requires  proof  of  something  that  did  not  exist  in  aboriginal 
communities.   It  is  not  surprising,  then,  that  legitimate  Indian 
tribes  are  denied  recognition  by  the  BIA  for  inability  to  prove 
the  political  authority  criterion. 

Genealogical  connection  with  historic  tribe 

A  fourth  example  of  unreasonableness  in  the  present  criteria 
is  the  requirement  that  modern  day  members  prove  descent  from 
members  of  the  historic  tribe.   This  same  requirement  has  been  in 
the  regulations  since  1978,  but  has  come  in  practice  since  then 
to  require  a  near  impossibility.   In  the  early  years  under  the 
regulations,  petitioners  could  demonstrate  this  requirement  by 
descent  from  family  names  historically  associated  with  the  tribe. 
Now,  members  of  the  petitioners  must  show  a  genealogical 
connection  with  a  member  of  the  historic  tribe.   In  fact,  the 
Houna  Nation  of  Louisiana  was  recently  denied  recognition  in  part 
due  to  its  members'  inability  to  show  genealogical  descent  from 
an  individual  member  of  the  historic  Houma  Tribe. 

How  can  such  descent  be  demonstrated?  The  listing  of  an 
ancestor  on  a  census  of  tribal  members  or  some  other  record  of 
membership  of  the  tribe  at  the  time  of  sustained  contact  is  not 
sufficient.   In  addition,  kinship  records  of  that  individual  are 
required  to  demonstrate  genealogical  connection  to  that 
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individual.   It  is  veiry  rare  that  such  complete  docximentation 
exists  for  Indian  tribes  at  the  time  of  sustained  white  contact. 
In  fact,  such  data  does  not  exist  for  many  federally  recognized 
Indian  tribes.   For  example,  sustained  contact  for  plains  tribes 
goes  back  at  least  to  the  time  of  the  Louisiana  Purchase.   Most 
of  these  tribes  have  at  least  partial  census  lists  of  tribal 
members  from  that  time  (prepared  for  treaty  annuity  payments  or 
similar  purposes) .   However,  because  no  local  governments  were 
routinely  recording  births  and  marriages  at  the  time,  modern  day 
members  of  those  tribes  cannot  prove  ancestry  from  an  individual 
member  listed  on  those  early  census  records.   It  is  unreasonable 
to  require  non-federally  recognized  tribes  to  prove  a  fact  that 
many  federally  recognized  tribes  cannot  prove. 

Obviously,  this  is  not  to  say  that  no  petitioning  group  has 
successfully  demonstrated  this  genealogical  descent  requirement 
as  it  has  been  interpreted  recently  under  the  regulations. 
However,  the  circumstances  of  the  few  that  have  are  indicative  of 
the  extraordinary  proof  required  on  this  point.   The  Miami  Nation 
of  Indiana  is  a  good  example.   Because  this  tribe  was  federally 
recognized  and  received  Indian  services  until  1897,  elaborate 
federal  documentation  exists  from  1854  (the  treaty  first 
separately  recognizing  the  group)  up  until  1897.   Fortunately  for 
the  Miamis,  the  State  of  Indiana  had  by  that  time  been  admitted 
into  the  Union  and  local  governments  maintained  reliable  birth 
and  marriage  records.   So  between  the  federal  records  on  tribal 
membership  and  the  local  records  on  kinship,  individual  Miamis 
were  able  to  demonstrate  an  actual  genealogical  connection  with 
members  of  the  historic  tribe.   This  fortunate  combination  of 
records  at  historic  times  does  not  exist  for  most  tribes. 
Nonetheless,  the  BIA  refused  to  recognize  the  Miami  Indians  of 
Indiana. 

Substitute  language  for  section  5; A  proposa; 

The  combined  result  of  the  problems  described  above  with  the 
present  criteria  is  that  legitimate  Indian  tribes  oftentimes 
cannot  meet  the  criteria.   The  BIA  does  not  accept  the  failure  of 
its  recognition  criteria  to  reach  all  legitimate  tribes  as  a 
criticism.   Such  tribes  can,  the  BIA  assures  us,  always  obtain 
recognition  through  an  act  of  Congress.   This  Committee  and  non- 
federally  recognized  tribes  know  better.   Special  recognition 
bills  are  not  favored  by  Congress  and  are  typically  opposed  by 
the  BIA.   In  addition,  any  tribe  that  comes  to  Congress  with  the 
stigma  of  having  failed  in  the  administrative  recognition  process 
is  not  likely  to  be  well  received. 

The  Committee  need  not  make  a  dramatic  departure  from  the 
original  intent  of  the  1978  regulations  nor  plow  new  ground 
conceptually  in  revising  section  5  of  S.479.   The  Committee  need 
only  return  the  genesis  of  the  1978  regulations  —  the  so-called 
Cohen  criteria  and  put  the  recognition  process  back  on  track 
conceptually. 

Before  the  adoption  of  the  1978  regulations,  the  Department 
of  the  Interior  had  recognized  tribes  on  an  ad  hoc  basis.   In  a 
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response  to  an  inquiry  on  the  subject  from  this  Committee  in 
1974,  the  Department  summarized  the  criteria  it  had  historically 
used  to  recognize  Indian  tribes.   The  letter  referred  the 
Committee  to  the  Cohen  criteria.   A  copy  of  the  1974  letter  is 
attached  for  the  Committee's  convenience.   In  addition,  the 
Department  generally  cites  the  Cohen  criteria  as  a  foundation  for 
the  1978  regulations. 

In  1978,  Senator  Abourezk,  then  Chairman  of  this  Committee, 
introduced  a  bill  to  establish  an  administrative  recognition 
process.   See  S.2375,  95th  Cong.,  1st  Sess.   Senator  Abourezk's 
bill  proposed  a  slight  refinement  of  recommendations  of  the 
American  Indian  Policy  Review  Commission,  which  were  in  turn  also 
based  upon  a  refinement  of  the  Cohen  criteria.   There  appears  to 
be  a  consensus,  then,  that  the  Cohen  criteria,  with  some 
refinement  based  upon  recent  experience,  are  sufficient  to 
establish  tribal  existence.   However,  as  described  above,  the 
administrative  criteria  have  come  to  bear  very  little  resemblance 
to  the  Cohen  criteria. 

The  Cohen  criteria  were  much  more  flexible  that  the  present 
criteria.   Cohen  allowed  groups  to  prove  tribal  existence  one  of 
several  ways,  rather  that  requiring  that  tribes  document  a  long 
list  of  mandatory  criteria.   In  addition,  Cohen  did  not  require 
any  great  historical  depth  in  the  proof  of  tribal  existence, 
certainly  not  back  to  the  time  of  sustained  white  contact. 
Finally,  Cohen  did  not  require  elaborate  proof  of  social  science 
concepts  in  his  examination  of  tribal  existence.   Cohen  simply 
looked  for  the  irreducible  elements  of  tribal  existence.   The 
following  proposed  substitute  for  section  5  is  a  refinement  of 
the  Cohen  criteria,  closely  following  the  Abourezk  refinement 
thereof: 

(b)  PETITION  FORM  AND  CONTENT.   Except  as  provided  in 
subsection  (c) ,  any  petition  submitted  under  subsection 
(a)  by  an  Indian  group  shall  be  in  any  readable  form 
that  clearly  indicates  that  the  petition  is  one 
requesting  the  Commission  to  recognize  the  petitioning 


As  stated  by  Cohen  in  1942,  the  criteria  used  by  the 
Department  historically  in  recognizing  Indian  tribes  are: 

(1).  That  the  group  has  had  treaty  relations  with  the  United 
States. 

(2) .  That  the  group  has  been  denominated  a  tribe  by  act  of 
Congress  or  Executive  Order. 

(3)  .  That  the  group  has  been  treated  as  having  collective 
rights  in  tribal  lands  or  funds,  even  though  not  expressly 
designated  at  tribe. 

(4).  That  the  group  has  been  treated  as  a  tribe  or  band  by 
other  Indian  tribes. 

(5)  .  That  the  group  has  exercised  political  authority  over 
its  members,  through  a  tribal  council  or  other  governmental  forms. 
Cohen's  Handbook  of  Federal  Indian  Law,  p.  271  (1942). 
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Indian  group  as  an  Indian  tribe.   Each  petition  shall 
contain  specific  evidence  establishing  criteria 
numbered  (1),  (2)  and  (3)  below,  and  at  least  one  of 
the  criteria  numbered  (4),  (5)  (6),  or  (7)  below. 

(1)  the  group  has  been  identified  as  "Indian, 
Native  American,  or  Aboriginal"  since  1934  and 
individual  members  thereof  have  demonstrable  Indian 
ancestry.   Such  continuing  Indian  identification  of  the 
group  may  include  identification  as  a  division  of, 
combination  of,  or  confederation  with,  specific  Indian 
tribes.   Evidence  that  the  character  of  the  group  as 
Indian  has  from  time  to  time  been  denied  shall  not  be 
considered  to  be  conclusive  evidence  that  this 
criterion  has  not  been  met.   Evidence  that  the 
Commission  may  rely  on  in  determining  the  Indian 
identity  of  a  group  and  the  Indian  ancestry  of 
individual  members  thereof  may  include  any  one  or  more 
of  the  following  items: 

(A)  identification  as  Indian  by  any 
department,  agency,  or  instrumentality  of  the  Federal 
Government ; 

(B)  identification  as  Indian  by  the  state 
government  where  the  group  is  principally  located; 

(C)  identification  as  Indian  by  a  county  or 
political  subdivision  of  the  state  where  the  group  is 
principally  located ; 

(D)  identification  as  Indian  by  records  in  a 
private  or  public  archive,  courthouse,  church,  or 
school ; 

(E)  identification  as  Indian  by 
anthropologists,  historians,  or  other  scholars; 

(F)  identification  as  Indian  in  newspapers, 
books,  or  similar  medium; 

(G)  identification  as  Indian  by  another 
Indian  tribe  or  by  a  national,  regional,  or  state 
Indian  organization; 

(H)   identification  as  Indian  by  a  foreign 
government  or  an  international  organization; 

(I)   other  evidence  of  Indian  identity  that 
may  be  provided  by  a  person  or  entity  other  than  the 
petitioner  or  a  member  of  the  petitioning  group. 

(2)  the  exercise  of  political  authority  or 
influence  over  the  members  of  the  group  since  1934, 
through  a  line  of  political  leaders,  a  mechanism  for 
making  group  decisions,  or  otherwise. 

(3)  a  description  of  the  group's  current 
membership  criteria  and  a  tribal  roll,  showing  full 
names,  addresses,  and  birth  dates  of  members. 

(4)  the  group  retains  evidence  of  or  currently 
utilizes  an  identified  American  Indian  language  or  has 
customary  rituals,  performances,  or  other  activities  or 
customs  recognized  as  markers  of  its  Indian  identity. 
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(5)  the  group  has  held  collective  rights  in  lands 
or  funds,  even  though  not  expressly  designated  a  tribe. 

(6)  distinct  social  boundaries  separate  the 
group's  current  members  from  non-members. 

(7)  recognition  of  the  group  as  an  Indian  tribe 
by  the  state  in  which  the  group  is  principally  located 
for  a  period  of  fifty  (50)  years  preceding  the  date  of 
the  petition. 

(C)   PETITIONS  CLAIMING  PREVIOUS  FEDERAL  RECOGNITION. 
A  petition  from  an  Indian  group  that  demonstrated  that 
the  group  was,  or  is,  the  successor  in  interest  to,  a  - 

(1)  a  party  to  a  treaty  or  treaties; 

(2)  group  acknowledged  by  an  agency  of  the 
Federal  Government  as  eligible  to  participate  under  the 
Act  of  June  18,  1934  (commonly  referred  to  as  the 
"Indian  Reorganization  Act") (48  Stat.  984  et  seq. , 
chapter  576;  25  USC  461  et  seq.); 

(3)  group  for  the  benefit  of  which  the 
United  States  took  into  trust  lands;  or 

(4)  group  that  has  been  denominated  a  tribe 
by  an  Act  of  Congress  or  Executive  order,  shall  be 
required  to  establish  contemporary  political 
leadership,  with  a  time  depth  limited  to  ten  years 
preceding  the  date  of  the  petition. 

(d)  ACTION  BY  COMMISSION.   The  Commission  shall 
recognize  as  an  Indian  tribe  a  petitioning  group  that 
demonstrates  the  criteria  set  out  in  subsection  (b)  or 
(c)  herein  by  a  preponderance  of  the  evidence. 

(e)  DEADLINE  FOR  SUBMISSION  OF  PETITIONS.   No  Indian 
group  may  submit  a  petition  to  the  Commission 
requesting  that  the  Commission  recognize  an  Indian 
group  as  an  Indian  tribe  after  the  date  that  is  six  (6) 
years  after  the  date  of  enactment  of  this  Act.   After 
the  Commission  makes  a  determination  on  each  petition 
submitted  prior  to  such  date,  the  Commission  may  not 
make  any  further  determination  under  this  Act  to 
recognize  any  Indian  group  as  an  Indian  tribe. 

If  the  above  were  substituted  for  section  5,  certain 
definitions  would  become  unnecessary  and  would  be  deleted  from 
section  3.   These  include:   autonomous  [sec.3(3)],  community 
[sec. 3 (6)],  continuous  or  continuously  [sec. 3 (7)],  historically 
or  historical  [sec.3(ll)],  political  influence  or  authority 
[sec.3(20)],  sustained  contact  [sec.3(24)],  and  tribal  relations 
[sec.3(27)]. 

Like  the  original  Cohen  criteria,  the  criteria  proposed 
above  restore  flexibility  to  the  inquiry  by  reducing  the  number 
of  Dandatory  criteria.  The  two  mandatory  criteria  in  section  5 
of  S.479  beyond  those  required  above  —  community  and  governing 
document  —  simply  restate  other  mandatory  criteria.  Section  5 
provides  that,  in  terms  of  proof  at  any  given  point  in  time. 
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evidence  of  political  leadership  or  autonomy  and  evidence  of 
community  are  interchangeable.   This  being  the  case,  it  is  not 
necessary  to  list  both  as  mandatory  requirements.   Section  5  also 
provides  that  the  governing  document  is  principally  to  provide  a 
description  of  governing  procedures  and  membership  criteria. 
These  requirements  also  appears  in  criterion  3  (political 
influence  or  authority)  and  criterion  5  (list  of  current 
members.)   This  being  the  case,  there  is  no  need  for  the  separate 
mandatory  on  a  governing  document. 

By  requiring  proof  establishing  one  of  the  four  permissive 
requirements,  the  proposed  substitute  for  section  5  provides 
corroborating  evidence  on  the  existence  of  a  tribal  community. 
This  serves  the  purpose  of  insuring  that  only  legitimate  Indian 
tribes  will  be  recognized  under  the  criteria,  but  without  the 
extreme  and  in  many  cases  impossible  documentary  burden  of 
proving  multiple  related  criteria. 

In  one  respect,  the  proposed  substitute  for  section  5  of 
S.479  is  somewhat  more  onerous  than  the  original  Cohen  criteria  - 

it  requires  historical  documentation  back  to  1934.   While  the 
selection  of  any  historical  date  is  arbitrary  as  a  reference 
point  for  the  existence  of  a  self-governing  Indian  community,  the 
year  1934  has  strong  policy  reasons  behind  it.   In  this  year, 
Congress  passed  the  Indian  Reorganization  Act,  a  statute  that 
represented  a  break  with  the  past  century  of  federal  policies 
calculated  to  undermine  and  ultimately  destroy  separate  Indian 
communities.   With  the  Indian  Reorganization  Act,  Congress 
recognized  the  continuing  viability  of  and  sought  to  revitalize 
Indian  communities  and  self -governance.   If  an  Indian  group  can 
prove  its  tribal  existence  as  of  the  date  of  the  passage  of  the 
Indian  Reorganization  Act  and  since,  that  Indian  group  should  be 
entitled  to  enjoy  the  benefit  of  Congress'  determination  to 
reverse  past,  destructive  federal  policies. 

In  addition,  it  can  be  safely  assximed  that  any  Indian 
community  that  existed  in  1934  and  since  as  an  independent  Indian 
community  is  a  legitimate  Indian  tribe.   In  1934,  no  fiscal, 
social  or  other  benefits  accrued  to  an  Indian  community  because 
of  its  status  as  such.   Unlike  more  recent  times,  Indian 
communities  faced  significant  disincentives  to  the  maintenance  of 
their  distinctiveness  in  1934.   Thus,  a  researcher  can  reasonably 
conclude  that  if  an  Indian  community  existed  in  1934  and 
continues  to  exist  today,  that  community  is  exercising  the 
essential  quality  of  limited  sovereignty  associated  with  Indian 
tribes,  that  is,  the  will  of  an  aboriginal  people  to  maintain 
their  distinct  way  of  life. 

The  essential  difference  between  the  Cohen  criteria,  as 
modified  above,  and  the  BIA's  criteria  repeated  in  section  5  of 
S.479,  is  the  lens  through  which  tribal  existence  is  examined. 
The  BIA's  criteria  examine  a  tribe  through  a  microscope  and,  as  a 
result,  highlight  all  the  minor  imperfections  in  a  petitioning 
tribe's  history.   The  Cohen  criteria  examine  a  tribe  through  the 
naked  human  eye  and,  as  a  result,  reveal  the  broad  contours  of 
the  tribal  community.   Despite  the  BIA's  protestations  to  the 
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contrary,  it  really  is  not  difficult  to  see  an  Indian  tribe,  if 
the  viewer  looks  at  the  tribe  and  not  the  minutia.   Unless  and 
until  the  examination  is  refocused  to  the  broad  contours  of  the 
tribe,  legitimate  Indian  tribes  will  continue  to  face  rejection 
regardless  of  the  procedure  used  to  process  petitions  for  federal 
recognition.   If  the  objective  of  S.479  is  to  provide  for  the 
federal  recognition  of  all  legitimate  Indian  tribes,  the  criteria 
of  section  5  must  be  revised. 

Conclusion 

In  its  lawsuit  challenging  the  BIA's  refusal  to  recognize 
the  Miami  Indians  of  Indiana,  the  tribe  challenged  the  present 
recognition  criteria  as  unauthorized  and  illegal.   Miami  Nation, 
et  al  V.  Babbitt.  (N.D.  Ind.),  S92-00586.   The  court  recently 
rejected  that  challenge,  concluding  that  in  the  absence  of  an  act 
of  Congress  to  the  contrary,  the  Secretary  of  the  Interior  has 
very  broad  discretion  to  define  tribal  existence.   According  to 
the  Court,  Congress  has  the  authority  to  define  tribal  existence, 
but  its  failure  to  do  so  means  that  the  Secretary  has  virtually 
unbridled  authority  to  do  so.   If  Congress  passes  an  act  that 
simply  writes  into  law  the  Secretary's  definition  of  tribal 
existence,  it  has  effectively  abdicated  its  ultimate 
responsibility  to  establish  the  boundaries  of  federal  Indian 
policy.   I  urge  the  Committee  to  reject  the  Secretary's  present 
definition  of  tribal  existence  and  return  to  the  previously  long- 
standing criteria  that  sought  to  allow  for  the  recognition  of  all 
legitimate  Indian  communities.   If  it  does  so,  then  S.479  will  be 
a  complete  and  effective  resolution  of  the  problem  of  non- 
federally  recognized  Indian  tribes. 
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7  1974 


BsQorable  Benry  H.  Jackson  ^ 

Cbalir^an,  Cccnitte«  on  Interior 

and  Insular  Aifalri 
Oalted  State*  Senate 
Witblaston,   D.C.     2C510 

Dmt  >tr.  ChalTDBJi! 

Ella  la  In  further  reapoaae  to  your  letter  of  December  1,  1973»  conceralug 
Ftdersl  recfsnltlca  of  Indian  trlbea  end  related  quest lona. 

la  response  to  your  request  that  v«  revlev  the  history  of  extending  Federal 
recoeaitlon  to  Ir.dlan  trlbee  'or  the  past  20  ycara,   llstlrj;  the  tribes 
that  have  been  granted  recagnltlon  and  the  specific  authority  for  sucii 
recognition,  va  provide  the  following  Infor^tlcn: 


EU2B 


1.    Menoclnee  Indian  Tribe  of 
VlaconslA 


2.  Original  Sand  of  Sault  St. 
I^arle  Chippewa  Indiana 
(l-UchlGan) 

3.  Yavapal-Tcnto  Apache  ^ibe 
(Arlsona) 

\.    IIooiuaeK  Indian  Tribe  of 
Washing  on 

$.     Bums  fteiut*  Zadlaa  ColODy 
(Oregon) 

6.    Qppar  Saelt  Icdlaa  Ijrib* 
(Vashlacton) 


7.     SauX-Sulattla  ZndUa  Ttlb« 
(Vashlnctoa) 


Ain-HmiTY  DC3? 

P.L.  93-197,  93rd  Ccag.,  lit  Session, 
Approved  Deceober  22,  1973  K^l  Stat. 

no) 

Camlsaloner's  letter  of  Septenibcr  1, 
1972,  and  Solicitor's  Opinion  of 
February  27,  197l* 

P.L.  92-1*70  {"U.  Stat.  7S3) 
Approved  October  b,  1972 

Solicitor's  Csinlon  M-36o33»  ^ted 
August  13,  1971 

Solicitor's  Oolftloa  K-36759,  dated 
16,  is67 


Act  of  Juna  30,  1913  (33  Stat.  101) 
re^uty  Cr.-;ls545Rer's  letter  of 
Ju.-.a  9,  1,-r^ 

Sea*  •■  above,     dese  tvo  croups  bare 
eoc»n  cussrsbip  in  land  purchased 
purauast  to  tee  19 13  Act 
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ane  APrBORiTT  used 

8.  CoujhafU  lodUn*  of  Utter  of  June  27,  1973,  froa 
Louiaiaim                   Marrln  L.  Fmr.iilln,  Asftiatant  to  th« 

Secretary  of  the  laterlor,  and 
JuzM  13,  I773,  Buppcrtlng  irecoranaua 
of  Acting  Clrector,  Office  of  l£diaa 
£errleea 

9.  lUeeoautee  l^lbe  of  Indian*     Indian  Beorsanlzatlon  Act  of  June  I8, 
of  nor  Ida  193'*  (W  itat.  S-o^),  as  amended. 

Approved  b/  John  A.  Carver,  Acslatant 
Secretary  of  tbe  Interior,  Jar.jary  11, 
1S62,  and  Scvecber  17,  19cl,  Crcer  by 
Aaaiatant  Secretary  of  tbe  Interior 
</L«  -^^  «/^  •  ^Tyf^^  /z,  /V60 

Attached  for  your  conrenleoe*  are  copies  of  the  Solicitor' ro^I^a  and 

letter*  nentloned  above. 

Bacloeed  vlth  your  letter  waa  eae  .you  received  of  Horenber  13,  1973,  fW" 
Mr.  Devey  Slro,  Executive  ELrecxor  of  £T?-V,  Inc.,  asiilns  for  a  report  on 
tbe  status  of  federal  recognitions  of  aeiLber  tri'oes  of  tbat  organization. 
Tbe  following  is  tbe  requested  status: 


RSCCBHEZD 

HOT  RSCXJEID 

CbelAlls 

1. 

CowUtz 

JaaestomfClaLlAa 

2. 

Chinook 

Lower  Elva^lallaa 

3. 

Hu-letta-Qooksack 

Muekleshoot 

4. 

Stmiigtfinlsh 

Hisqually 

5. 

Snoboalsh 

HoolLsaek 

6. 

Eaalsb 

Fort  Gaoble-ClAllAJi 

Squaxla 

euquanUb 

10. 

Skokoolsb 

n.  Sauk-Sulattle 
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WlUi  reeart  to  the  •Ix  unreccgalted  STCfcV  necberi,   the  Stlllac^:aii■h 
w«  ooft  of  the  e.irltlea  fouod  la  t^e  recent  L.'nited  btetea  r.  -3t:r.i.— too 
cue  to-tBTe  treaty  (?:lnt  Illiot)  rishln;;  rt.-ta.     L-  ilstt  cr  tiia 
detemimtlcn,  ve  oavw  researched  the  natter  to  ceteniine  whether  tr.e 
Stlll«s\ia:=l3h  z^u?  can  be  recri^ilied  aa  ccnatltutlng  a  trite  a::d  =ade 
a  recQoieaciatlcn  to  lot  Secretary. 

Aa  to  two  ether  unreccEnlzed  STCVW  nrmber*  -  the  Snobcmlah  aad  £«alah 
entitlea  -  reeearch  la  being  ccr.Jucted  on  their  statua   In  view  cf  the 
fact  that  they  were  also  ;artlea  to  the  Pclirt  llllott  Treaty,  aiticu^ 
not  pertlea   in  L'.-!lted   Ltatea  v.  Vasola^^ton.     ••  ar«  alao  researchlaa  the 
otber  STCVV  aectera'    status. 

■federal  recc£:3ltlcn"  la  a  aubject  which  la  extrecely  cocplex.     Conalateacy 
of  practice  la  civl.vr  'Tcderal  recoezltlca"  la  difficult  to  diacerc,  tut 
ve  believe  this  E-?Qre.-it  lac.t  can  ce  ex^lalzed.     In  this  dlscusalon  we 
will  Q-cte  extensively  rr::j:  f-e   .-icrs.f     t  of  Federal  Ir.dl:in  lev.     Tlc 
quctatl::iia  are  I'rcn  zr.e  crl-rinal  puDx^s_ed  la  i^nj   (hareui  rei'crred  to 
aa  Cohen)  ulilch  clfi"er3   In  socjs  rcspecta   froa  the  revision  and  updating 
of  It  p-ihllshed   in  lv5d.     These  dlfferencea  are  not,    in  cur  view,  pertinent 
to  this  dlscusalcn. 

Plrat,   It  seecj  Inpcrtant  to  note  the  el^alflcance  of  the  tera  -  Federal 
rees>nltlon;   recc:r.itlon  -  net  creation.     It  la  cur  assur.ptlon  tLat  the 
tern  near.*  that  there  la  aa  entity  -  aocethlng  la  being. 

The  following  la  froa  the  dlacuealoo  of  The  Scope  of  Trlbel  Self-Ooverac^nt 
la  Cchen: 

"Perhaps  the  itoat  baalc  principle  of  all  Indian  law,   supported  by  a  host 
cf  wscislons  herei.-,aiXer  a.-j2ly6ed,    is  the  pri:xlple  that  th:se  -r.>ers 
which  cre__I^-/i'.ill:,'  ve-xod   in  an  Ir .".icn  tri:^e .£rti_.- •: t ,    '.r.  _  -.::i'.-iil,    -jjs  ated 
!u   cv  t-::  rtiS  r.tts  ci   >.:"   rerj,    c.;t  7-:..':r  lr_..Ttr.t   ■  :.-cr3  of 


trice  t:  i;:s  ..5  :-c-.iiic.;.-.-.-p  vi;.i  x...^  .,^orcl  wzvc.-.^ct  as  a  s;;verel!;a 
pcrfer,  recccnized  qb  tuca  la  treaty  ern  Ic3i3iatlcn."  p. 122.  Italics  are 
in  Cchca. 

Tze  question*  which  are  faced  with  re-.ird  to  "Federal  recorjiltloa"  are  - 
does  a  tribe  exist  (doea  a  rorticuicj-  jrou?  of  li^-ians  cor.etltuta  a  tribe) 
axvi  which  branch  of  the  Jeuerol  Gs-/orr.::ant  can  give  the  'rtdcral  reco^itlon"? 

la  Cohen's  dlccr.csloa  cf  T-e  Lc.al  £t2tus  cf  I-.dlna  Trltec,  after  T>clr.tL-V3 
out  thnt  zl-js  terra     triJ3     c.n  -.    -:o^   .n  :.n  c;~'ioi:>.;_cai,  a  le/al  cr 
political  or  a  aocial  sense,  thla  Is  stated: 

"The  question  of  tribal  cxlcteace,    ia  the  lernl  or  political  eer.se,   haa 
cenerally  arlc^a  ia  cttanvinir,-;  vr.eti;er  aooe  legislative,  oculnlEtratlve, 
cr  J'^i-llcial  rr./er  with  rccj-ect  to  Indian    'trlias"  extenued  to  a  ::articuiar 
jroup  of  L-~iinnfl. 
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'*Dm  BOVt  basic  of  theie  Isaues  ha*  been  the  ccnatltutlcnal  Issue  &rl8la« 
ft-ea  the  cnat  cf  ?3wer  to  Cociiress  to  rc,;ulat«  'cac::aBrce  vltii  ♦  ♦  ♦  ttc 
lailan  TS-lbea.'      i.-.e  ii-JTreae  Court  has.    In  a  rjjL.ber  cf  cases,  ta^en  the 
position  that  tt,e  a.-^iicaolLlt-/  or  ccr^tltut locality  of  cccTressloiai 
legislation  affectli-;  Individual  Indians,  and  the  lr^??llcabllity  or 
uaconfitltutlODBlity  cf  state  lesiclatlcn  arfectlnc  suca  Indlrlc-jala, 
depended  upca  vhezcjsr  or  not  the  individuals  concerned  vera  living  la 
tribal  relatlcna. 

"Vhlla  thus  saian.5  tie  Yslldlty  of  ccngressicnal  and  administrative  actlcrj 
depend  upca  the  c:iister.ce  of  tribes,  the  courts  have  said  tl-nt  it  is  up  to 
Consrecs  and  ti:e  exccuxlve  to  detemlne  whether  a  tribe  exists.     Tbus  tbe 
•political  ara  cf  tr.e  Governf«nt'  vould  sees  to  be  la  a  pcslticn  to  de^ersine 
the  extent  cf  its  i;ci.-sr.     In  tlila  respect  the  question  of  tribal  existence 
aad  ccr.'jresflionfll  pr-er  has  been  claesed  as  a  'pclitlcal  question'  along 
with  tbe  recoGOiticn  cf  foreign  sovenaeata.and  ether  Issue*  of  lateraatlcnal 
relations. 

Tims  In  the  case  of  U::ited  States  r.  Holllday,  tbe  Supreaa  Court  held 
that  federal  li-ucr  I-^wi  vere  av.iiicable  to  a  sals  of  ll^^ucr  to  a  illcblsaa 
Chirpeva  Ir-iian,    :=e7lte  a  treaty  provision  locking  to  the  diesolution  of 
the  tribe,   for  cLs  reason  that  tne  Interior  Departoent  rec&xxJus^  the  tribe 
as  still  ejtictins.     Tr^  Court  declared: 

•la  reference  to  all  natters  of  this  kind.   It  Is  the  rule  of 
this  court  to  lollov  the  action  of  the  executive  and  other 
political  cepertrents  of  the  .'"vernsent,  vncee  =cre  special 
duty  it  is  to  cetern^ne  such  aifairs.     If  by  thea  those 
Indiana  are  rsco'::nlzed  as  a  tribe,  this  court  cuat  do  tha 
sa«.     (?.419.)^"    p.  £C3 

FroQ  the  above  it  appears  that  Federal  reccsnltlon  of  Indian  tribes  can  be 
Sivea  by  either  the  executive  or  the  leGlalative  brancn  of  ^ovem:jent. 

One  of  the  prlrary  r.stbods  utlllrcd  by  tbe  executive  branch  In  j^i'.'lrj; 
Federal  reco-altion  to  rartieular  rrcups  of  Ir.dla=3  as  tribes  vas  by 
settln.'?  aside  recervctlons  for  then  by  executive  orter.     Several  -groups 
of  InJlnns  vere  recomi^ea  as  tribes  by  t.';e  executive  in  this  r.ar_".er, 
particularly  la  the  icuth-.-eot .     This  ;^thod  of  e:rtendln,3  Fedenil  recoGnitloa 
was  cade  una'/ailable  to  t»^  crecutive  broach  by  the  /.ct  cf  J-^a  3, 
1S'19  C*!  Ctat.  3,   3^)  -  see  also  the  Act  of  liarch  3,   i:27  (U  itat.  15^7)). 

fte  1919  Act  provided: 

That  hereafter  no  public  lands  of  the  United  States  shall 
be  withdrawn  by  -jcecutlve  Ordor,  prccliijatlon,  or  sthczvisa. 


146 


for  cr  a«  aa  IzidlJJi  rvsei-ratlon  except  bj  &ct  of 
Coagrcca. 

lb*  1927  Act  prorldedj 

net  hereafter  changet  la  the  bocrjiarlea  of  reaervatlooa 
created  by  L-tecutlve  crier,   prcc^^-^tlca,   cr  ctherrflse 
fCT  the  viae  axd  occupazlcn  ci"  Ir.ultirjB  eta-Ll  net  t>«  cade 
exccTt  by  Act  cf  Ccr.-^resa:     Prcvlced,   Tr^t  this  etall  act 
apply  to  tecFor«i"y  wittcjavaia  oy  eta  Secretary  of  tJia 
Interior. 

Saa  alao  a  1913  Act  applicable  to  Arizona  aod  Nev  .Mexico  codified  at 
23  1£>C  211. 

nie  Indian  Reorraujlzatlcn  Act  of  Jirie  l3,   193^  (U3  3tat.  93^),   la  Section 
13,  prcv-lded  tiat   tr^  prcviblcna  cr  that  act  vo'oli  not  apply   '*to  any 
reaervatlcn  vi.erein  a  i_e.*:ri^y  ci  Z-e  L^alt  Ir^'jes.s,  voting  at  a  special 
election  duly  called   oy  t'-.e  wccrctary  of  rte  Interior,    buqH  vote  a.^laat 
Ita  eppllcatlcn."     T.-.la  ^ccticn  1-,  as  a^:em-ed  in  ii,-35»   t^ve  tje  wocretary 
2  _y«sr8   In  v.-.ica  to  csll  ;ucn  ei:;cti:rj.     section  16  c:'  the  L-.dian 
Reorcenliatlon  Act  prcvl-ed  fcr  elec-lona  -co  be  authorized  end  called 
by  the  wocretary  or  tee  I::tcrlcr  en  t.-.e  adoption  of  a  ccrjtit;itlcn  end 
tylflVB  by  "A.Ty  trite,   or  trlces,  resialx;3  on  the  caoe  reeervatlon  ♦*•" 
which  deeira  to  crcanlze  uiuer  tiie  Act. 

la  callln.3  these  elections   it  v/ea  neceasary  for  the  Secretary  to  raie 
detsr=lnatici3  vnicn  la  en'ect  i,ive  Jeceral  recor^itica  to  a  particular 
crrj?  of  L-.^iaa3  as  ccnsti-utln-  a  trice.     A3  to  the  feet  that  the  question 
is  declt  vita  by  tue  executive  and  t.-iO  criteria  tiat  is  used,  ve  quote  a^ain 
frca  Cc:;ea: 

"Its  quejtlca  of  vhit  rrcuza  constitute  tribes  or  banda  has  been  extenei-/ely 
ccnrlucred  in  recent  -ears  :;y  tja  E.-.-.ir.lGtrr.tive  out'.rritles  of  t.-.e  Federal 
Cr/emr.ent  in  conr.»ctl=n  witn  triial  cr— :r.l:uiticn  en'^cted  rursuant  to 
cectlcn  lo  of  the  Act  cf  o'une  IJ,   loi*.^-*-    A  chr./ln?  t-at  tLe  rjrcn-o  seelcir.r; 
to  crcani;;e  is  entitled  to  "oe  cc.-3l--ered  aa  a  tribe,  vithla  the  ricanlns  of 
the  act,'       Is  deerzed  q  'r?re(;ul6ite  to  th^  boltlir,:  of  a  rsiorcr.dua  en  a 
proposed  tribal  conat^tutlca,  ajvi  t..3  lesiia  fcr  sucii  a  i:ol:i:vi  Is  regularly 
set  forth  la  the  letter  :.i-:.>  z'.:4  C:._.iSoloLor  cf  IrJ-L^z  .".ii'airs  to  t.-.e 

^Tccretery  of  t..e  :^.:..i.;-  .  ;j. ^   .    .•    - z..z.  -.'  u  '.~^...l  c. ...-----.- ' 

to  a  rcx'erendua  veto.     _i  c.-.js  -*   .y.-c.:-.!  •.i.iicuuty,  a  rui*.-. ,  ..-3  ,  zt.z.-^j-lj 
bcea  obtalnod  frco  tfjs  -rllcitcr  for  t.'.e  Interior  li^tcrtiient  aa  tz  the 
tribal  statu*  of  the  Group  cocilnQ  to  cx;-sni2e.     "^.e  considerations  vhlcb, 
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•Laglyor  Jointly,  hav*  been  portlcularly  relied  upon  In  reaching  tbm 
eotchisioa  that  e  group  coosiltutea  a  "tribe"  cr  "band"  bava  bean: 

(1)  Tbect  tha  group  has  ted  treaty  relatlcoa  vlth  tba 
Uhltad  States. 

(2)  That  the  group  baa  been  denooicatad  a  trlba  by  act  of 
Coa^Tesa  or  Z^cacutlre  order. 

(3)  That  tba  group  tea  been  treated  aa  baring  coUectiT* 
right*  In  tribal  lends  or  fUTjda,  cren  though  not 
ezpi<ei>9ly  designated  a  trlba. 

(4)  C»t  the  group  tea  been  treated  aa  a  tribe  or  bax»d  by 

other  Indian  trlbea.^i 

(5)  T^At  the  erocp  tea  exercised  political  authority  crer 
its  oezoers,  torsu^jh,  a  tritel  council  or  other 
garveraoental  forsa.*^** 

Other  factors  considered,  thouch  not  conclualve,  are  the  ezlsteace  of 
special  appropriation  iteno  I'rr  the  .jrcupr^  end  tte  social  solidarity  of 
the  group."  pp  270,  271  Fcotncxes  onitted. 

The  one  re=alnlr^  cueetlca  froo  i-our  and  >br.  Sl^o'e  letters  Is  vbetber 
Federal  reccc^itlon  can  be  excenosd  to  a  tribe  that  does  net  have  a  land 
base.     A  land  base  Is  net  a  requlreaent  for  Federal  recoG&ltlon. 

The  Associate  Solicitor  for  Indian  Affairs  tea  rerleved  thl»  letter  and 
agrees  vlth  its  contents. 

We  resTct  the  delay  in  replylns  to  your  letter;   If  you  teva  furtter  question* 
ve  vould  be  glad  to  t««t  with  you  cr  jxur  ciaff . 

Sincerely  ycurs, 

(Sgd)  LaFoliette  Butler 

Acting  Deputy      Cc=cl*alonar  of  Indian  Affaira 
Enclosures 

IButler  :vmc :  6/6/7'* 

if-.-r^e  (101) 
Chrcr.y 
BCCO  52:5 
::ailrocr. 
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Submitted  by: 

Arlinda  Locklear 
Post  Office  Box  605 
Jefferson,  Maryland  21755 
(301)  473-5160 

Representing  the  Miami  Nation  of  Indiana, 
and  the  Lumbee  Tribe  of  North  Carolina 


Summary  of  Statement 

Support  is  expressed  for  addressing  the  problems  that  have  been 
identified  in  existing  acknowledgment  practice  especially  the 
provisions  promoting  open  decision-making  by  an  independent 
commission. 

Improvements  to  the  criteria  for  recognition  are  suggested.   The 
core  elements  of  what  was  previously  required,  what  experts 
suggest  should  be  required,  and  earlier  legislative  proposals  are 
defined.   Specific  language  for  Section  5(b)  of  S.479  is  set  out. 
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Hearing  on  8.479  -  Tb«  Indian  Fadaral  Recognition 
Administrative  Procedures  Act  of  1995 


May  23,  1995 

Stateaent  Submitted  on  Behalf  of  the  Mashpee  Wampanoag 

Indian  Tribal  Covmcil,  the  United  Houma  Nation,  the 

Shinnecock  Nation,  the  Pamunkey  Tribe,  and  the 

Miami  Nation  of  Indiana  by  the 

Native  American  Rights  Fund 

The  Native  American  Rights  Fund  represents  the  Mashpee 
Wampanoag  Tribe,  the  United  Houma  Nation,  the  Shinnecock  Nation, 
the  Pamunkey  Tribe,  and  the  Miami  Nation  of  Indiana  in 
recognition  matters.   We  appreciate  the  opportunity  to  svibmit 
testimony  on  S.479,  "The  Indian  Federal  Recognition 
Administrative  Procedures  Act  of  1995".   This  statement  is,  in 
large  part,  based  on  the  our  experience  in  representing  the 
above,  and  other,  tribes  seeking  federal  recognition.   We  support 
the  testimony  offered  today  by  Arlinda  Locklear. 

Clearly,  S.479  is  a  response  to  the  various  problems  that 
have  been  identified  in  the  acknowledgment  process  established 
and  presently  used  by  the  Bureau  of  Indian  Affairs.   We  support 
the  effort  to  deal  with  those  problems.   The  bill  provides 
solutions  to  some  of  the  problems.   We  have  recommendations  as  to 
the  others  and  as  to  some  parts  of  the  bill  itself.   Proposed 
language  changes  to  the  bill  are  attached. 

RECOGNITION 

When  the  United  States  establishes  a  government-to- 
government  relationship  with  an  Indian  tribe,  it  is  said  to  have 
recognized  or  acknowledged  the  tribe.   Although  the  government 
recognized  most  of  the  presently  federally-recognized  tribes  in 
historic  times,  it  continues  to  acknowledge  tribes  to  the  present 
day.  Under  current  law,  both  Congress  and  the  Department  of  the 
Interior  (Department  or  DOI)  have  authority  to  recognize  tribes. 

RECOGNITION  PRACTICE 

1.  Congress 

Congress  recognizes  tribes  through  special  legislation.   See 
e.g. .   Act  of  October  10,  1980,  94  Stat.  1785  (Maliseet  Tribe  of 
Maine);  Act  of  October  18,  1983,  97  Stat.  851  (Mashantucket 
Pequot  Tribe  of  Connecticut),  Act  of  November  26,  1991,  105  Stat. 
1143  (Aroostook  Band  of  Micmacs) ;  Act  of  September  21,  1994,  108 
Stat.  2156  (Little  Traverse  Bands  of  Odawa  Indians  and  the  Little 
River  Band  of  Ottawa) .   Congress  reviews  and  acts  on  requests  for 
special  recognition  legislation  on  a  case-by-case  basis. 
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2.   Dapartment  of  the  Interior 

Before  1978,  DOI  made  acknowledgment  decisions  on  an  ad  hoc 
basis  using  the  criteria  "roughly  summarized"  by  Assistant 
Solicitor  Felix  S.  Cohen  in  his  Handbook  of  Federal  Indian  Law 
(1942  ed.)  at  pp.  268-72.   In  1978,  the  Department  issued 
acknowledgment  regulations  in  an  attempt  to  "standardize"  the 
process.   Both  the  process  and  the  criteria  established  in  the 
regulations  were  different  than  those  used  before  1978. 

A.   Tb«  Acknowledgment  Regulations 

In  the  1970' s,  various  controversies  involving 
nonrecognized  tribes-^,  ijicluding  an  increase  in  the  number  of 
requests  for  recognition^,  led  the  Department  to  review  its 
acknowledgment  practice.   That  in  turn  led  to  the  promulgation  of 
the  1978  acknowledgment  regulations.   43  Fed. Reg,  39361  (Sept.  5, 
1978)  presently  codified  at  25  C.F.R.  Part  83.^'   In  publishing 
the  regulations,  the  government  explained  that  prior  to  1978 
requests  for  acknowledgment  were  decided  on  a  "case-by-case  basis 
at  the  discretion  of  the  Secretary."   43  Fed. Reg.  at  39361.   The 
1978  regulations  were  an  attempt  to  develop  "procedures  to  enable 
the  Department  to  take  a  uniform  approach"  in  the  evaluation  of 
the  petitions.   Id. 

Under  the  1978  regulations,  groups  submit  petitions  for 


In  1972  the  Passamaquoddy  Tribe  of  Maine  sued  the  federal 
government.   The  Tribe  wanted  the  government  to  file  a  land  claim 
on  its  behalf  under  the  Indian  Nonintercourse  Act,  25  U.S.C. 
§177,  even  though  it  was  not  then  federally-recognized.   See 
Joint  Tribal  Council  of  Passamaquoddy  Tribe  v.  Morton,  528  F.2d 
370  (1st  Cir.  1975).   In  the  mid-1970's,  a  number  of 
nonrecognized  tribes  attempted  to  assert  treaty  fishing  rights  in 
the  United  States  v.  Washington  litigation.   See  United  States  v. 
Washington,  476  F.Supp.  1101  (W.D.Wash.  1979);  aff'd  641  F.2d 
1368  (9th  Cir.  1981)  cert,  denied  454  U.S.  1143  (1982). 

*  For  example,  the  Still iguamish  Tribe  requested 
recognition  in  1974.   When  the  Department  of  the  Interior  refused 
to  act  on  the  request,  the  Tribe  filed  suit.   The  federal 
district  court  in  Washington,  D.C.  ordered  the  Department  to  make 
a  decision  on  the  request.   Stilliguamish  v.  Kleppe,  No.  75-1718 
(Sept.  24,  1976).   The  Department  recognized  the  Stilliguamish 
Tribe  in  October  1976. 

'  The  proposed  acknowledgment  regulations  were  first 
published  for  comment  on  June  16,  1977.   42  Fed. Reg.  30647.   They 
were  redrafted  and  published  for  comment  a  second  time  on  June  1, 
1978.   43  Fed. Reg.  23743.   They  were  published  in  final  on 
September  5,  1978. 
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recognition  to  the  Assistant  Secretary  for  Indian  Affairs.   25 
C.F.R.  §83. 4.   The  petition  must  demonstrate  all  of  the  following 
"in  order  for  tribal  existence  to  be  acknowledged":  (a) 
identification  of  the  petitioner  as  Indian  from  historical  times; 
(b)  community  from  historical  times;  (c)  political  influence  from 
historical  times;  (d)  petitioner's  governing  document;  (e)  a  list 
of  members;  (f)  that  petitioner's  membership  is  not  composed 
principally  of  persons  who  are  not  members  of  any  other  North 
American  Indian  tribe;  and  (g)  that  petitioner  was  not 
terminated.   25  C.F.R.  §83.7(a)-(g) . 

Upon  receipt  of  a  petition,  the  Assistant  Secretary  causes  a 
"review  to  be  conducted  to  determine  whether  the  petitioner  is 
entitled  to  be  acknowledged  as  an  Indian  tribe."  25  C.F.R. 
183.9(a).  Most  of  the  technical  review  is  carried  out  by  the 
Branch  of  Acknowledgment  and  Research  (BAR) .^     The  initial  BAR 
review  is  for  "obvious  deficiencies".   25  C.F.R.  §83. 9(b).   Where 
"oovious  deficiencies"  or  "significant  omissions"  are  found, 
petitioners  are  given  the  opportunity  to  respond.   Id.   The  next 
step  is  active  consideration  by  BAR.   25  C.F.R.  §83. 9(d).   The 
Assistant  Secretary,  through  the  BAR,  then  issues  proposed 
findings  for  or  against  recognition.   25  C.F.R.  §83. 9(f). 
Petitioners  have  the  opportunity  to  respond  to  the  proposed 
findings.   25  C.F.R.  §83. 9(g).   After  consideration  of  responses 
to  the  proposed  findings,  a  final  determination  is  made.   25 
C.F.R.  §83. 9(h).   The  Assistant  Secretary's  final  determination 
is  final  unless  the  Secretary  of  the  Interior  requests 
reconsideration.  25  C.F.R.  §83. 10(a). 

B.   Practice  under  the  Acknowledgment  Regulations 

The  process  used  to  consider  petitions  under  the  1978 
regulations  is  not  as  simple  as  the  regulations  suggest.   In 
response  to  discovery  requests  in  Miami  Nation  of  Indiana  v. 
Babbitt .  No.  S92-586M  (N.D.Ind.  filed  1992),  the  Department 
described  the  actual  process  used  in  processing  petitions  for 
recognition  under  the  regulations.   Petitions  are  assigned  for 
evaluation  to  the  BAR.   BAR  reviews  the  petitions,  writes 
technical  reports,  and  makes  recommendations  to  the  Assistant 
Secretary. 

Once  a  petition  is  placed  on  active  consideration,  a  three 
person  team  is  assigned  to  evaluate  it.   Miami  Discovery 
Responses.   The  team  consists  of  an  anthropologist,  a 


Technically,  recognition  decisions  are  made  by  the 
Assistant  Secretary  -  Indian  Affairs.   Review  of  petitions  and 
recommended  decisions  are  made  by  the  staff  of  BAR  (formerly 
called  the  Federal  Acknowledgment  Project) .   In  practice,  no 
Assistant  Secretary  has  refused  to  accept  a  decision  recommended 
by  BAR. 
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genealogist,  and  an  historian.   Id.   Each  member  of  the  team 
evaluates  the  petition  under  the  25  C.F.R.  Part  83  criteria  and 
prepares  a  draft  technical  report.   Id^.  Evaluation  of  the 
petition  consists  of  verifying  the  evidence  submitted  by  the 
petitioner,  supplementing  the  evidence  submitted  where  necessary, 
and  weighing  the  evidence  as  to  its  applicability  to  the 
criteria,  l^     The  individual  reports  are  cross-reviewed  by  each 
team  member.   Id.   Preparation  of  the  reports  includes  comparing 
the  petition  to  past  determinations  and  interpretations  of  the 
regulations.   Id. 

Following  completion  of  the  draft  technical  reports,  there 
is  an  "extensive  internal  review,  termed  peer  review".   Id^  Peer 
reviewers  are  other  BAR  professional  staff  not  assigned  to  the 
case.   The  technical  reports  are  reworked  "until  the  professional 
staff  as  a  group  concludes  that  the  report  provides  an  adequate 
basis  for  a  recommendation  to  the  Assistant  Secretary."   Id. 

After  review  and  editing  by  the  BAR  chief,  the 
acknowledgment  recommendations  and  reports  are  subject  to  legal 
review  by  the  Solicitor's  Office  and  Bureau  of  Indian  Affairs 
line  officials  up  to  the  Assistant  Secretary.   Id.   If  those 
officials  require  more  information  or  clarification,  BAR 
typically  provides  the  information  through  meetings.   Id.   To 
date  no  line  official,  including  the  Assistant  Secretary,  has 
disagreed  with  a  BAR  proposed  finding  or  final  determination.- 

C.   The  1994  Revisions  to  tbe  Acknowledgment 
Regulations 

In  1991,  Interior  proposed  revisions  to  the  1978 
regulations.   56  Fed. Reg.  47320  (Sept.  18,  1991).   The  revisions 


challenged  the  1978  acknowledgment  regulations  on  their  face. 
The  Court  has  recently  ruled  that  the  Department  did  not  act 
arbitrarily  and  capriciously  in  promulgating  those  regulations. 
Miami  Nation  v.  Babbitt.  No.  92-CV-586RM,  Order  on  Cross  Motions 
for  Summary  Judgment  (April  24,  1995).   The  Court  found  that  EXDI 
relied  upon  its  general  rulemaking  authority  contained  in  25 
U.S.C.  §§2  and  9  in  issuing  the  1978  regulations.   Because  those 
statutes  did  not  explicitly  involve  recognition,  the  Court 
reviewed  the  regulations  under  the  extremely  deferential  standard 
of  review  set  out  in  Chevron.  U.S.A..  Inc.  v.  Natural  Resources 
Defense  Council.  Inc..  467  U.S.  837  (1984).   Unable  to  substitute 
its  judgment  for  DOI's,  the  Court  simply  could  not  make  critical 
assessments  of  the  regulations  on  their  face  (not  as  applied  to 
the  Miami  Nation  which  is  still  in  litigation) .   That  is  a  far 
cry  from  Congress'  purpose  in  introducing  S.479  -  addressing  the 
many  problems  that  have  been  identified  in  the  Department's 
acknowledgment  process. 
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were  not  finalized  until  February  25,  1994.   59  Fed. Reg.  9280 
(February  25,  1994)  codified  in  25  C.F.R  Part  83  (1994  ed.).   In 
promulgating  the  revisions,  the  government  stated; 

None  of  the  changes  made  in  these  final 
regulations  will  result  in  the  acknowledgment  of 
petitioners  which  would  not  have  been  acknowledged 
under  the  previously  effective  acknowledgment 
regulations.   Neither  will  the  changes  result  in  the 
denial  of  petitioners  which  would  have  been 
acknowledged  under  the  previous  regulations. 

59  Fed. Reg.  at  9280. 

The  main  changes  made  in  the  1994  revisions  are  the 
following.   Specific  types  of  evidence  that  will  be  accepted  to 
establish  the  two  most  troublesome  criteria,  community  and 
political  influence,  are  listed  in  25  C.F.R.  §83. 7(b)  and  (c) .   A 
special  provision  for  determining  whether  a  group  was  previously 
recognized  and  the  effect  of  previous  recognition  was  added.   25 
C.F.R.  §83.8. 

PROBLEMS  TO  BE  ADDRESSED  BY  S.479 

Over  the  years,  a  number  of  concerns  have  been  expressed 
concerning  the  Department's  recognition  practice  under  the 
acknowledgment  regulations.   Even  before  the  present  Departmental 
process  was  established  in  1978,  there  was  doubt  that  the 
Department  and  its  Bureau  of  Indian  Affairs  could  deal  fairly 
with  applicants  for  recognition.   In  addition,  practice  before 
the  Department  and  BAR  has  shown  a  number  of  weaknesses  in  the 
procedures  used  to  review  and  determine  petitions.   Those 
concerns,  along  with  concerns  about  some  of  the  provisions  of 
S.479,  and  proposed  solutions  are  set  out  below. 

1.   Independent  Decision-Making 

One  of  the  fundamental  issues  in  this  area  is  who  should 
make  recognition  decisions.   Congress  has  the  ultimate  authority 
but  DOI  has  interpreted  the  general  grant  of  rulemaking  in  25 
U.S.C.  §§2  and  9  to  allow  it  to  do  so  as  well.   It  was  under 
those  general  statutes  that  the  Department  issued  the  existing 
acknowledgment  regulations.   The  numerous  oversight  hearings  on 
those  regulations  and  the  legislative  attempts  to  change  the 
Department's  acknowledgment  process  have  all  indicated  that  it  is 
questionable  that  DOI's  Bureau  of  Indian  Affairs,  which  manages 
the  government's  relationship  with  federally  recognized  tribes, 
can  make  an  impartial  decision  on  the  recognition  of  "new" 
tribes. 

In  the  years  1975  to  1977,  the  American  Indian  Policy  Review 
Commission  (AIPRC)  conducted  a  review  of  "the  historical  and 
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legal  developments  underlying  the  Indians'  relationship  with  the 
Federal  Government  and  .  .  .  the  nature  and  scope  of  necessary 
revisions  in  the  formulation  of  policy  and  programs  for  the 
benefit  of  Indians."   Final  Report  American  Indian  Policv  Review 
Commission.  Cover  Letter  (May  17,  1977).   The  review  included  a 
study  of  the  status  of  nonrecognized  tribes  and  resulted  in 
reports  and  recommendations  concerning  recognition  policy.   Id. ; 
Chapter  Eleven;  Report  on  Terminated  and  Nonfederallv  Recognized 
Indians.  Task  Force  Ten  AIPRC  (October  1976).   The  AIPRC 
described  the  posture  of  DOI  in  making  recognition  decisions  and 
expressed  concern  about  the  ability  of  the  Department  to  deal 
fairly  with  nonrecognized  tribes. 

The  second  reason  for  Interior's  reluctance  to 
recognize  tribes  is  largely  political.   In  some  areas, 
recognition  might  remove  land  from  State  taxation, 
bringing  reverberations  on  Capitol  Hill.   There  also  is 
the  problem  of  funding  programs  for  these  tribes. 

Interior  has  denied  services  to  some  tribes  solely 
on  the  grounds  that  there  was  only  enough  money  for 
already-recognized  tribes.  .  .  .  Already-recognized 
tribes  have  accepted  this  'small  pie'  theory  and  have 
presented  Interior  with  another  political  problem:  The 
recognized  tribes  do  not  want  additions  to  the  list  if 
it  means  they  will  have  difficulty  getting  the  funds 
they  need. 

Final  Report  AIPRC  at  476. 

That  concern  has  echoed  in  the  various  hearings  on 
recognition  that  have  been  held  since  1977.   There  is  widespread 
apprehension  that  the  Department,  the  Bureau  of  Indian  Affairs, 
and  BAR  are  subject  to  inappropriate  political  influence  in 
making  recognition  decisions.   See  e.g.  the  Statement  of  Raymond 
D.  Fogelson,  Dep't  of  Anthropology,  University  of  Chicago  on 
S.611  a  Bill  to  Establish  Administrative  Procedures  to  Determine 
the  Status  of  Certain  Indian  Groups  Before  the  Senate  Select 
Committee  on  Indian  Affairs.  101st  Cong.,  1st  Sess.  177  (May  5, 
1989)  ("While  I  respect  the  individual  conscientiousness, 
competence,  and  integrity  of  members  of  B.A.R.,  I  believe  that  an 
office  separate  from  B.I. A.  will  be  more  immune  to  possible 
allegations  of  conflicts  of  interests  or  to  the  potential 
influence  of  Bureau  policy  and  attitudes.  ...   It  seems  to  me 
that  the  B.I. A.  has  enough  to  do  in  administering  Federal  Indian 
progrzuns  and  serving  the  needs  of  the  Indian  clientele  without 
also  assuming  the  additional  role  of  gatekeeper.");  Deposition  of 
John  A.  Shapard,  Jr.,  former  chief  of  BAR,  in  Greene  v.  Babbitt. 
No.  89-00645-TSZ  (W.D.Wash.)  at  p. 33  ("there's  an  general,  all- 
persuasive  attitude  throughout  the  bureau  that  they  don't  want 
anymore  tribes") ;  see  also  the  Statement  of  Allogan  Slagle  in 
Oversight  Hearing  on  Federal  Acknowledgment  Process  Before  the 
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Senate  Select  Committee  on  Indian  Affairs.  100th  Cong.,  2nd  Sess. 
198  (May  26,  1988)  ("No  matter  how  fair  the  BIA/BAR  staff  attempt 
to  be,  and  no  matter  how  they  try  to  see  that  their  decisions 
reflect  a  common  standard,  the  perception  of  many  tribes  is  that 
there  are  inequities  in  the  way  that  the  requirements  are 
enforced . " ) 

Those  concerns  persist  to  this  day  and  taint  the  existing 
DOI  recognition  process.   We  therefore  strongly  support  Section  4 
of  S.479  which  would  create  an  independent  Commission  to  review 
and  decide  petitions  for  recognition.   The  willingness  of 
Congress  to  attempt  to  deal  with  this  problem  is  heartening  to 
those  who  have  been  in  the  recognition  process  or  who  are 
considering  entering  the  process. 

There  is  one  difficulty  in  this  aspect  of  S.479,  however. 
Under  Section  5 (a) (3) (A) & (B) ,  petitions  that  are  under  "active 
consideration"  are  retained  and  determined  by  the  Department.   If 
an  independent  Commission  is  warranted,  it  should  apply  to  all 
petitions  now  before  DOI.   An  alternative  is  to  give  those 
petitioners  who  are  under  active  consideration  the  option  of 
remaining  with  DOI  or  transferring  to  the  Commission.   See  also 
the  discussion  under  Part  4.B.  below. 

Proposed  Changes  to  8.479:   Subsections  5(a)(3)(A)  and  (B) 
should  be  amended  to  provide  for  the  transfer  of  all  pending 
petitions  to  the  independent  Commission  or  to  give  those 
petitioners  under  active  consideration  the  option  of  remaining 
with  DOI  or  transferring  to  the  Commission. 

2.   Hearing  Process 

Under  the  process  established  in  the  acknowledgment 
regulations,  it  is  technically  the  Department's  Assistant 
Secretary  -  Indian  Affairs  that  makes  recognition  decisions. 
However,  the  BAR  staff  do  all  the  work  of  reviewing  petitions, 
independent  research,  and  decision  writing.   That  work  takes  a 
number  of  years  and  is,  in  large  part,  hidden  from  petitioners. 

S.479  makes  a  needed  change  from  the  DOI  process.   Formal 
hearings  are  provided  in  Sections  8  and  9.   Such  hearings  will 
open  the  decision-making  process  giving  petitioners  a  much  better 
idea  of  what  their  obligations  are  and  more  confidence  in  the 
ultimate  decision.   Such  hearings  will  also  focus  the  examination 
of  the  Commission  and  the  staff  in  a  manner  that  is  completely 
lacking  in  the  present  process. 

There  are  five  matters  that  should  be  made  more  specific  in 
Sections  8  and  9  of  S.479.   The  first  is  to  make  clear  that  the 
Commission  itself  will  preside  at  both  the  preliminary  and 
adjudicatory  hearings.   Under  the  DOI  acknowledgment  regulations, 
it  is  the  Assistant  Secretary  -  Indian  Affairs  that  makes 
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recognition  decisions.   However,  the  Assistant  Secretary  is  not 
involved  in  any  of  the  work  that  leads  to  those  decisions.   The 
BAR  staff  reviews  petitions,  does  additional  research,  and  writes 
the  recommended  decisions.   The  Assistant  Secretary  signs  off  on 
those  decisions.   Although  there  is  no  doubt  that  staff  will  be 
necessary  to  aid  the  Commission  in  making  decisions,  the 
Commission  should  be  much  more  involved  in  decision-making  than 
the  Assistant  Secretary.   One  way  to  accomplish  that  is  to  make 
clear  that  it  is  the  Commission  that  presides  at  all  hearings. 

The  second  is  to  make  clear  that  records  relied  upon  by  the 
Commission  will  be  made  available  in  a  timely  manner  to 
petitioners.   Both  the  present  Departmental  process  and  S.479 
include  preliminary  decisions  to  which  petitioners  respond.   Our 
experience  with  BAR  indicates  that  it  is  imperative  to  make  clear 
that  the  Commission  and  its  staff  provide  petitioners  with  the 
documents  and  other  records  relied  upon  in  making  the  preliminary 
decision.   In  a  recent  case,  DOI  issued  proposed  findings  on  the 
United  Houma  Nation  (UHN)  petition  in  mid-December  1994.   Under 
the  acknowledgment  regulations,  UHN  has  180  days  to  respond  to 
the  proposed  findings.   BAR  only  began  making  records  relating  to 
the  proposed  findings  available  to  the  Houma  Nation's  researchers 
within  the  last  month.   They  have  not  yet  given  us  all  of  the 
relevant  documents  at  this  point  even  though  our  response  is  due 
June  20,  1995. 

The  third  is  to  strengthen  that  part  of  Section  9  that 
allows  the  cross-examination  of  Commission  staff.   Presently, 
Section  9  provides  for  cross-examination  of  Commission  staff  but 
the  Commission  is  not  required  to  call  staff  to  testify.   All 
staff  that  worked  on  a  preliminary  determination  and  that 
prepared  for  the  adjudicatory  hearing  should  be  required  to 
testify  and  thus  be  available  for  cross-examination.   The 
historical  and  anthropological  determinations  made  on  petitions 
for  recognition  are  detailed  and  complex.   They  will  likely  be 
set  out  in  lengthy  reports.   The  only  valid  way  to  test  those 
determinations  is  to  allow  petitioners  to  cross-examine  their 
authors.   In  addition  to  giving  petitioners  an  effective  way  to 
completely  understand  what  the  Commission  and  its  staff  has  done, 
it  will  force  the  Commission  and  its  staff  to  focus  its  attention 
in  the  adjudicatory  hearing.   In  testimony  on  H.R.  4462  (a  bill 
very  similar  to  S.479),  Karen  Cantrell,  an  anthropologist  and 
attorney  who  as  worked  as  a  contract  anthropologist  for  BAR, 
expressed  her  views  of  needed  changes  in  the  recognition  process. 

Decisions  reached  in  the  Federal  Acknowledgment  Project 
will  be  more  consistent  and  objective  when  petitioning 
groups  can  cross-examine  experts  and  witnesses  and 
review  all  research  materials  relied  upon  by 
decisionmakers.   Cross-examination  and  review  of 
research  materials  allows  evidentiary  facts  and 
statements  to  be  tested  for  reliability. 
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Written  Testimony  of  Karen  Cantrell  on  H.R.  4462  and  H.R.  2549  at 
p. 3  (July  22,  1994)  (emphasis  added). 

The  fourth  is  to  explain  the  precedential  value  of  prior  DOI 
recognition  decisions  and  to  make  the  records  of  those  decisions 
readily  available  to  petitioners.   BAR  has  stated  that  it  views 
its  prior  decisions  as  providing  guidance  to  petitioners.   It  is 
very  difficult,  however,  to  get  access  to  or  copies  of  the 
records  relating  to  those  decisions.   With  the  transfer  of 
petitions  to  the  Commission,  the  precedential  value  of  BAR,  and 
earlier  Departmental  decisions,  should  be  explained.   If  those 
prior  decisions  are  considered  precedent,  the  records  of  those 
decisions  should  be  made  available  to  petitioners. 

Finally,  the  language  in  Section  9  referring  to  the  APA 
should  be  clarified.   The  existing  language  is  somewhat 
ambiguous. 

Proposed  Changes  to  S.479:   Section  8 (c) (1) (A) (i)  should  be 
amended  to  state  that  all  records  relied  upon  by  the  Commission 
and  its  staff  in  making  the  preliminary  determination  shall  be 
made  available  to  petitioners  including  prior  decisions  and 
records  relating  to  prior  decisions.   Given  the  deadlines  for 
hearings  in  the  bill,  those  records  must  available  as  soon  as 
possible.   Section  9(a)  should  be  modified  to  provide  that  the 
adjudicatory  hearing  will  be  on  the  record  pursuant  to  5  U.S.C. 
§§  554,  556,  and  557.   Section  9(b)  should  state  that  all 
Commission  staff  that  worked  on  the  preliminary  determination  and 
that  assist  the  Commission  in  the  final  determination  must  be 
available  for  cross-examination. 

3.   The  Historical  Tribe  Requirement 

The  criteria  in  the  DOI  regulations  and  in  S.479  are  almost 
exactly  the  same.   We  support  the  proposal  of  Arlinda  Locklear  to 
improve  the  criteria.   We  would,  however,  like  to  supplement  Ms. 
Locklear's  statement  and  particularly  address  one  aspect  of  her 
proposal.   The  requirement  of  descendence  from  an  historical 
tribe  is  not  supportable. 

Section  5(b)(5)(B)  requires  that  applicants  for  recognition 
show  that  their  members  "consist  of  established  descendancy  from 
an  Indian  group  that  existed  historically".   Compelling 
petitioners  to  demonstrate  descendence  from  an  historic  tribe 
violates  policy  established  by  Congress  just  last  year.   Section 
5(b)  of  the  Act  of  May  31,  1994,  P.L.  103-263,  108  Stat.  707, 
709.   In  that  statute.  Congress  acted  to  remove  any  distinction 
that  the  Department  might  make  between  historic  and  non-historic 
tribes. 

The  statute  was  a  response  to  the  actions  of  DOI  in 
classifying  recognized  tribes  as  either  historic  or  non-historic 
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for  purposes  of  determining  the  extent  of  their  sovereign  powers. 
Section  5(b)(5)(B)  corresponds  to  the  Department's  25  C.F.R. 
§83. 7(e).   Although  both  sections  apply  to  applicants  for 
recognition,  there  is  no  doubt  that  they  are  making  the  same 
distinction  that  the  Department  was  making  as  to  recognized 
tribes.'^  Just  as  clearly,  Congress  has  determined  that  such 
distinctions  should  not  be  made.   Congress  should  not  renew  that 
distinction  in  S.479.   In  addition,  the  genealogical  requirements 
inherent  in  showing  descendence  from  an  historical  tribe  seem  to 
emphasize  race  over  the  political  relationship  that  really  should 
be  at  issue  in  deciding  whether  to  recognize  a  tribe. 

Proposed  Changes  to  8.479:   Section  5  should  be  modified  in 
accordance  with  the  proposal  submitted  by  Arlinda  Locklear. 

4.   Tta«  Exclusion  of  Indian  Oroups  Under  Section  5  of  8.479 

Unfortunately,  S.479  would  exclude  Indian  groups  from  the 
recognition  process.   That  is  unwarranted  in  the  following 
respects. 

A.  Oroups  Denied  Under  the  BIA  Recognition  Process 

Section  5(a)(2)(C)  excludes  Indian  groups  that  have  been 
denied  recognition  under  the  Department's  acknowledgment 
regulations. 

S.479,  as  presently  written,  is  a  significant  change  from 
the  process  under  DOI's  acknowledgment  regulations.   For  that 
reason,  it  seems  fair  to  let  those  groups  denied  under  the 
regulations  have  at  least  one  shot  under  the  Commission. 

Proposed  Changes  to  8.479:   Section  5(a)  should  be  amended 
to  provide  that  groups  that  have  been  denied  recognition  under 
the  acknowledgment  regulations  are  allowed  a  hearing  before  the 
Commission.   Section  5(a)(2)(C)  should  be  deleted.   Section 
5(a)(2)(E)  should  be  amended  (if  it  is  not  deleted  under  another 
proposal  we  have  made)  to  make  clear  that  it  does  not  apply  to 
groups  that  have  challenged  BAR  final  determinations  in  court. 

B.  Oroups  Involved  in  Litigation 

Section  5(a)(2)(E)  excludes  some  Indian  groups  that  were 
involved  in  litigation  raising  tribal  status  issues  in  federal 
court.   The  situation  of  the  Mashpee  Wampanoag  Tribe  of 


DOI's  acknowledgment  regulations  explicitly  state  that 
petitioners  that  meet  the  requirements  for  recognition  "shall  be 
considered  a  historic  tribe  and  shall  be  entitled  to  the 
privileges  and  immunities  available  to  other  federally  recognized 
historic  tribes".   25  C.F.R.  §83. 12(a). 
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Massachusetts  illustrates  the  problems  with  this  section.   The 
exclusion  of  such  groups  cannot  be  justified. 

During  the  time  that  the  Department  was  promulgating  the 
ac)cnowledgment  regulations,  the  Mashpee  filed  a  land  claim  under 
the  Indian  Nonintercourse  Act  (NIA) ,  25  U.S.C.  §177.-'  At  that 
time,  there  was  a  moratorium  within  the  Department  of  the 
Interior  on  the  recognition  of  new  tribes  as  DOI  worked  out  its 
acknowledgment  policy.   Eventually,  in  June  1977,  Interior 
published  proposed  recognition  regulations.   The  Mashpee  then 
requested  a  continuance  of  their  land  claim  litigation  based  on 
the  new  regulations.   The  court  declined  but  invited  DOI  to 
participate.   The  government  chose  not  to  do  so.   The  land  claim 
trial  went  forward  and  a  jury  found  that  the  Mashpee  Tribe  was 
not  a  tribe  for  NIA  purposes.   Mashoee  Tribe  v.  Town  of  Mashpee. 
447  F.Supp.  940  (D.  Mass.  1978),  affM  592  F.2d  575,  cert,  denied 
444  U.S.  866  (1979)  ."' 

Meanwhile,  DOI  finalized  its  recognition  regulations 
establishing  the  Federal  Acknowledgment  Project  (now  called  the 
Branch  of  Acknowledgment  and  Research)  within  the  DOI.   Mashpee 
talked  to  DOI  about  recognition  and  the  Solicitor's  office  made  a 
threshold  determination  that  the  Tribe  was  eligible  for  the 
process.   Mashpee  first  prepared  a  documented  petition  in  1980. 
The  petition  was  revised  in  1990,   The  Tribe  has  spent  $150,000 
to  $200,000  over  the  15  years  that  it  has  worked  on  a  petition 
for  recognition. 

i.    Congress  Should  make  Recognition 
Decisions 

The  Constitution  gives  Congress  plenary  authority  in  Indian 


during  this  time.   See  e.g.  Narragansett  Tribe  of  Indians  v. 
Southern  Rhode  Island  Development  Corp..  418  F.Supp.  798  (D.R.I. 
1976) ;  Joint  Tribal  Council  of  the  Passamaouoddv  Tribe  v.  Morton. 
388  F.Supp.  649  (D.Maine  1975)  aff 'd  528  F.2d  370  (1st  Cir. 
1975). 

It  is  likely  that  those  tribes  and  Mashpee  filed  the  land 
claim  at  this  time  because  the  statute  of  limitations  on 
historical  damages  claims,  28  U.S.C.  §2415,  was  running.   See  Act 
of  July  18,  1966,  80  Stat.  304;  Act  of  October  13,  1972,  86  Stat. 
499,  803.   The  statute  was  later  extended.   Act  of  August  14, 
1977,  91  Stat.  842;  Act  of  March  27,  1980,  94  Stat.  126;  Act  of 
December  30,  1982,  96  Stat.  1976. 

'  Mashpee  individuals  and  the  Tribe  later  challenged  those 
decisions.   Mashpee  v.  Watt.  707  F.2d  25  (1st  Cir.  1983);  Mashpee 
V.  Secretarv  of  the  Interior.  820  F.2d  480  (1st  Cir.  1987). 
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Affairs.   Const.,  Art.  1,  §8,  cl.3.   Congress  has  delegated  much 
of  that  authority  to  the  Secretary  of  the  Interior  in  Title  25  of 
the  United  States  Code.   The  Secretary  relied  on  25  U.S.C.  SS2 
and  9  in  promulgating  the  existing  recognition  regulations.   25 
C.F.R.  Part  83.   "New"  tribes  have  been  recognized  both  by 
Congress  and  the  Secretary.   The  courts  do  not  make  such 
decisions  interpreting  them  to  be  political  questions.   Baker  v. 
Carr.  369  U.S.  186,  215-217  (1962). 

Subsection  5(a)(2)(E)  takes  the  decision  from  Congress  and 
the  Secretary  and  gives  it  to  the  courts.   Congress  should  not 
iOxlicate  its  responsibilities  under  the  Constitution  especially 
when  the  courts  treat  recognition  as  a  political  question  and 
tribal  status  as  an  issue  that  should  be  dealt  with  in  the  first 
instance  by  DOI  under  the  primary  jurisdiction  doctrine. 
Although  some  restrictions  on  the  ability  to  petition  for 
recognition  under  S.479  are  appropriate,  subsection  (E)  is  the 
only  part  of  §(5) (a) (2)  that  could  restrict  access  to  the  process 
based  on  events  that  did  not  involve  the  United  States. 

ii.  Litigation  Such  as  the  Nashpee  Land  Claim 
Litigation  Does  Not  Justify  Excluding  the 
Nashpee  Tribe 

Subsection  5(a)(2)(E)  might  be  viewed  as  a  legislative 
attempt  to  prevent  the  redetermination  of  tribal  status  much  as 
the  doctrines  of  res  judicata  and  collateral  estoppel  prevent  the 
relitigation  of  issues  once  they  have  been  decided  by  a  court. 
Because,  however,  of  the  nature  and  circumstances  of  the  Mashpee 
litigation,  that  decision  should  not  bind  the  United  States  and 
prevent  it  from  determining  whether  the  Mashpee  Tribe  should  be 
recognized. 

iii.  The  United  States  Was  Mot  a  Party  to  the 
Mashpee  Litigation 

As  discussed  above,  the  United  States  was  not  a  party  to  the 
land  claim  litigation  and,  in  fact,  refused  to  take  part  in  it. 
The  government  was  not  involved,  in  any  way,  in  the  court's 
decision  on  tribal  status  for  NIA  purposes.   Thus,  the  Mashpee 
litigation  and  decision  do  not  bind  the  United  States.   That  is 
part  of  the  reason  that  the  United  States  has  accepted  and  is 
reviewing  Mashpee 's  petition  based  on  a  ruling  by  the  Associate 
Solicitor  for  Indian  Affairs. 

iv.  The  Issue  in  the  Nashpee  Litigation  Was  Mot 
Kecognition 

The  issue  before  the  court  in  Mashpee  was  whether  Mashpee 
met  the  requirements  of  the  NIA.   One  of  the  requirements  is  that 
the  plaintiff  must  show  that  it  is  a  tribe  under  the  common  law 
standard  of  Montoya  v.  United  States.  180  U.S.  261  (1901). 
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"[T]he  formulation  of  this  standard  and  its  use  by  the  federal 
courts  occurred  .  .  .  vitbout  regard  to  whether  or  not  the 
particular  group  of  Indians  at  issue  had  been  recognised  by  the 

Department  of  the  Interior."   Golden  Hill  Pauaussett  Tribe  v. 
Weicker.  39  F.3d  51,  59  (2nd  Cir.  1994)  (emphasis  added);  Joint 
Tribal  Council  of  the  Passamaquoddv  Tribe.  388  F.Supp.  649 
(D.Maine  1975)  aff ^d  528  F.2d  370,  377  (1st  Cir.  1975). 
Therefore,  federal  recognition  was  not  required  to  show  tribal 
status  for  NIA  purposes.   Conversely,  if  Mashpee  had  won  the  NIA 
case  that  would  not  have  resulted  in  federal  recognition  for  the 
Tribe.   Federal  recognition  and  tribal  status  for  NIA  purposes 
are  different  matters. 

S.479  is  a  recognition  statute.   Sec.  5(a)(2)(E)  could  be 
interpreted  to  apply  to  litigation  that  did  not  involve 
recognition  such  as  Mashpee  and  thus  preclude  the  Mashpee  Tribe 
from  obtaining  a  recognition  decision  from  the  United  States. 
There  is  no  reason  to  allow  for  the  use  of  a  standard  different 
from  recognition  in  a  recognition  statute. 

V.   The  Substantive  Requirements  and  Procedures 
Dsed  in  the  Mashpee  Litigation  Are  Different 
From  Those  Osed  in  the  Recognition  Process 

There  are  important  differences  between  the  court 
determination  in  Mashpee  in  1976  and  the  determination  whether  to 
recognize  or  not  that  would  be  made  in  S.479.   The  criteria  that 
must  be  proved  to  show  tribal  status  for  NIA  purposes  and  the 
criteria  for  recognition  in  the  two  bills  are  not  the  same. 
Contrast  the  Montova  standard  with  S.479,  §5(b);  see  also  Golden 
Hill,  39  F.3d  at  59  (Application  of  the  Montoya/Candelarja 
definition  and  the  BIA  criteria,  which  are  the  same  criteria  used 
in  S.479-  ,  "might  not  always  yield  identical  results."). 

An  examination  of  the  Mashpee  decision  shows  the  difference 
in  the  tribal  status  determination  made  in  that  case  and  the 
recognition  determination  to  be  made  under  S.479.   In  Mashpee. 
the  district  court  relied  on  the  Montova  standard  in  instructing 
the  jury  on  tribal  status.   The  jury  focussed  on  dates  relevant 
to  the  NIA  land  claims.   They  found  that  Mashpee  was  not  a  tribe 
in  1790,  1869,  1870,  and  1976  but  was  a  tribe  in  1834  and  1842. 
The  district  court  did  not  attempt  to  explain  those  findings.   On 
appeal,  the  Tribe  questioned  how  the  jury  could  find  that  the 
Tribe  went  out  of  existence  between  1842  and  1869.   The  Court  of 
Appeals  affirmed  the  district  court  decision,  finding  that  the 
Tribe  had  voluntarily  assimilated  into  non-Indian  society  during 
those  years.   Mashpee.  592  F.2d  575. 


Again,  we  support  the  improvements  to  the  criteria 
proposed  by  Arlinda  Locklear. 
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The  Court  of  Appeals  justified  that  conclusion  as  follows. 
The  Court  stated  that,  based  on  the  creation  of  the  District  of 
Mashpee  in  1834  and  the  authorization  to  divide  common  Tribal 
land  in  1842,  the  jury  "could  infer  that  the  tribal  organization, 
having  accomplished  its  purposes,  became  less  important  to  the 
community."   Id. .  592  F.2d  at  590  (emphasis  added).   The  Court 
ruled  that  the  jury  could  have  found  "the  seeds  of  change  to  have 
been  sown  when  division  of  the  common  land  was  authorized  in 
1842"  and  that  "in-  and  out-migration"  from  1834  to  1870  were 
"suggestive  not  so  much  of  tribal  cohesiveness  and  community  as 
of  individual  aspirations  and  frustrations."  Idj.,  592  F.2d  at 
590-91  (emphasis  added) .   The  Court  also  found  support  fot  the 
jury's  verdict  based  on  an  1869  legislative  report  that  indicated 
a  "split  opinion"  among  members  of  the  Tribe  on  whether  to  remove 
restrictions  on  alienation  of  Indian  land  and  whether  to  seek 
citizenship. 

The  desire  of  Mashpee  residents  to  be  able  to  alienate 
land,  though  not  in  itself  inconsistent  with  tribal 
existence,  could  support  the  inference  that  the 
residents  had  begun  to  focus  more  on  personal  than 
communal  advancement;  more  on  the  ability  of 
individuals  to  compete  as  members  of  society  than  of 
the  tribe  to  resist  society's  impositions. 

Id. .  592  F.2d  at  591  (emphasis  added).   Finally,  the  Court  stated 
that  based  on  evidence  that  Tribal  members  worked  in  the  local 
economy  and  that  the  town  took  over  common  land,  the  jury  "could 
have  inferred  that  Mashpee  was  voluntarily  trying  to  carve  a 
destiny  like  many  another  rural  and  coastal  town;  to  change  from 
an  'Indian  community'  to  a  community  that  happened  to  be  made  up 
largely  of  Indians."   Id. 

In  the  first  place,  the  division  of  communal/tribal  land, 
the  removal  of  restrictions  on  alienation  of  Indian  land,  and  the 
grant  of  citizenship  to  Indians  have  been  unfailingly  held  to  be 
consistent  with  continued  tribal  status.   Winton  v.  Amos.  255 
U.S.  373,  392  (1921);  Williams  v.  Johnson.  239  U.S. 414,  420 
(1915);  United  States  v.  Noble.  237  U.S.  74,  79  (1915);  United 
Stfltgg  V.  ganclQval,  above  at  48;  TJqgr  Vt  w^s^gm  Invggtffgnt  g<?., 
221  U.S.  286,  312  (1911);  Hallowell  v.  United  States.  221  U.S. 
317,  324  (1911);  Vpit^gg  States  y,  gej^stipg,  215  U.S.  278,  291 
(1909);  Cherokee  Nation  v.  Hitchcock.  187  U.S.  294  (1902).   Thus 
the  facts  that  Mashpee  common  lands  were  divided,  and  that  some 
members  of  the  Tribe  favored  the  ability  to  alienate  Indian  land 
and  the  grant  of  citizenship  could  not,  as  a  matter  of  law,  have 
resulted  in  a  loss  of  tribal  status. 

In  order  to  affirm  the  jury's  findings,  the  Court  of  Appeals 
was  forced  to  find  that  the  jury  could  have  viewed  the  above 
facts  as  suggestive  of  a  desire  on  the  part  of  the  Tribe  to 
assimilate.   In  other  words,  there  was  no  evidence  of 
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assimilation.   There  were  simply  facts,  legally  insufficient  to 
show  a  loss  of  tribal  status,  but  through  which  the  jury  could 
infer  that  that  had  occurred.   It  was  on  that  slim  and  subjective 
basis  that  the  Mashpee  courts  ruled  against  the  Mashpee  Tribe  on 
the  tribal  status  issue. 

A  decision  like  the  Mashpee  decision  could  not  be  made  under 
the  criteria  in  S.479  or  those  proposed  for  S.479.   Those 
criteria  envision  a  completely  objective  determination  of  whether 
a  petitioning  group  has  shown  that  it  meets  the  community  and 
political  leadership  criteria,   fieg  S.479,  SS5(b) (2) (A) 4 (B) , 
(3)(A)&(B).   In  fact,  listed  under  each  of  those  criteria  are  the 
types  of  specific  evidence  that  can  be  used  to  establish  the 
criteria  over  time  and  at  "given  point [s]  in  time".   Id.   Under 
S.479,  it  would  not  be  possible  to  conclude,  as  was  done  in 
Mashpee .  that  a  group  was  a  tribe  but  lost  that  status  because  it 
could  be  surmised  that  the  group  was  "trying  ...  to  change  from 
an  'Indian  community'  to  a  community  that  happened  to  be  made  up 
largely  of  Indians".   Mashpee.  592  F.2d  at  591. 

The  procedures  used  to  make  the  tribal  status  decisions  are 
entirely  different.   In  the  Mashpee  litigation,  a  jury  had  to 
make  its  decision  two  days  after  the  trial  ended.   To  the  extent 
that  the  S.479  procedure  is  similar  to  that  presently  used  by 
BAR,  it  would  be  very  unlike  the  procedure  in  the  litigation.   A 
staff  of  professionals  including,  in  all  likelihood, 
genealogists,,  anthropologists,  and  historians  would  assist  the 
Comnission  in  reviewing  decisions.   The  review  will  be  e}(haustive 
and  time-consuming.   The  qualitative  differences  between  the  way 
the  tribal  status  issue  was  decided  in  Mashpee  and  the  way 
recognition  will  be  decided  under  S.479  are  enormous.   See. 
Golden  Hill  Pauaussett  Tribe  v.  Weicker.  839  F.Supp.  130,  135 
(D.Conn.  1993)  aff'd  39  F.3d  51  ("That  inquiry  [whether  a  group 
of  Indians  constitutes  a  tribe]  is  extremely  intricate  and 
technical.") 

For  all  of  the  above  reasons,  prior  litigation  like  the 
Mashpee  litigation  should  not  preclude  the  United  States  from 
Baking  a  decision  whether  to  recognize  a  tribe  or  not. 

Proposed  Changes  to  8.479t   Section  5(a)(2)(E)  should  be 
deleted.   Alternatively,  Section  5(a)(3)  could  be  anended  to 
allow  petitioners  that  are  ready  for  active  consideration  the 
option  of  staying  with  DOI  or  transferring  to  the  ConiDission. 

S.  J^propriatioBs  to  Assist  Pstitionsrs 

Soction  18  of  S.479  authorizes  appropriations  of  $1,500,000 
par  yaar  for  the  proposed  life  of  the  Comnission.  Given, 
however,  the  number  of  existing  petitioners,  the  fact  that  there 
vill  be  additional  petitioners,  and  the  cost  of  preparing 
patitions  and  taking  them  through  the  process,  that  funding  level 
is  much  too  low. 

Vrepes«d  cfcangas  to  •.479t  Appropriations  should  ba 
authorized  in  an  amount  that  realistically  astiaatad  the  number 
of  patitions  and  tha  cost  of  moving  through  tha  procass. 
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SEC.  5.  PETITIONS  FOR  RECOGNITION. 

(a)  IN  GENERAL.- 

(1)  PETmONS.-Subject  to  subsection  (d)  and  except  as  provided  in  paragraph 
(2),  any  Indian  group  may  submit  to  the  Commission  a  p)etition  requesting  that 
the  Commission  recognize  an  Indian  group  as  an  Indian  tribe. 
(^)  Indlaa  groups  that  have  been  denied  or  refused  rea^gnkion  as  ao  Indian  tribe 
GDuier  r^^ulatiotts  pr^aibed  by  the  Seaetai;  shall  be  e&titled  to  an  adjudicatoiy 
Ittaring,  under  Section  9  of  this  Act,  before  the  Offlonissiba.  Pot  purposes  oi  the 
idjudicatoiy  bearing,  the  Assistant  Secretary's  final  determination  ihali  be 
considered  a  prelinidnary  detennination  tmder  Section  8(bKi)(B)  of  this  Act 

(3)  (2)  EXCLUSION.-The  following  groups  and  entities  shall  not  be  eUgible  to 
submit  a  petition  for  recognition  by  the  Commission  under  this  Act: 

(A)  CERTAIN  ENTITIES  THAT  ARE  EUGIBLE  TO  RECEIVE 
SERVICES  FROM  THE  BUREAU.-  Indian  tribes,  organized  bands, 
pueblos,  communities,  and  Alaska  Native  entities  that  are  recognized  by 
the  Secretary  as  of  the  date  of  enactment  of  this  Act  as  eUgible  to  receive 
services  from  the  Bureau. 

(B)  CERTAIN  SPLINTER  GROUPS,  POLITICAL  FACTIONS,  AND 
COMMUNITIES.-Splinter  groups,  political  fartions,  communities,  or 
groups  of  any  character  that  separate  from  the  main  body  of  an  Indian 
tribe  that,  at  the  time  of  such  separation,  is  recognized  as  an  Indian  tribe 
by  the  Secretary,  unless  the  group,  faction,  or  community  is  able  to 
establish  clearly  that  the  group,  faction,  or  community  has  functioned 
throughout  history  until  the  date  of  such  petition  as  an  autonomous  Indian 
tribal  entity. 

(C)  CERTiMN  GROUPS  THi\T  Hi\^^  PREVaOUSLY  SUBMTFFEP 
PETITIONS. -Groups,  or  successors  in  interest  of  groups,  that  prior  to  the 
date  of  enactment  of  this  Act,  have  petitioned  for  and  been  denied  or 
refused  recognition  as  on  Indian  tribe  under  regulations  prescribed  by  the 


iQ  (»)  INDIAN  GROUPS  SUBJECT  TO  TERMINATION.-Any  Indian 
group  whose  relationship  with  the  Federal  Government  was  expressly 
terminated  by  an  Act  of  Congress. 

fOur  favored  solution  is  to  delete  the  following  section.  S5(aV3)rD)fE). 
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H)  ^  PARTIES  TO  CERTAIN  ACTIONS.-Any  Indian  group  that- 

(i)  in  any  action  in  a  United  States  court  of  competent  jurisdiction 
to  which  the  group  was  a  party,  attempted  to  establish  its  status  as 
an  Indian  tribe  or  a  successor  in  interest  to  an  Indian  tribe  that  was 
a  party  to  a  treaty  with  the  United  States; 
(ii)  was  determined  by  such  court- 

(I)  not  to  be  an  Indian  tribe;  or 

(II)  not  to  be  a  successor  in  interest  to  an  Indian  tribe  that 
was  a  party  to  a  treaty  with  the  United  States;  or 

(iii)  was  the  subject  of  findings  of  fact  by  such  court  which,  if  made 
by  the  Commission,  would  show  that  the  group  was  incapable  of 
establishing  one  or  more  of  the  criteria  set  forth  in  this  section. 
Notwithstanding  this  sulxectioo,  grotips  that  aiught  <»urt  review  of  a 
Snal  determination  that  denied  or  refused  recognhion  as  an  Indian 
tribe  under  regulations  prescribed  by  the  Secretary  are  eligible  to 
seek  Tecognition  under  this  Act  as  set  out  in  section  5(a)(2). 

fWe  believe  that  all  petitions  should  be  transferred  to  the  Commission.  If 
the  following  languaee  is  necessary  to  deal  with  problems  like  the  exclusion 
of  the  Mashpee  Tribe,  we  propose  the  following  changes  to  subsection 

(4)  (^  TRANSFER  OF  PETITION.- 

(A)  IN  GENERAL.-Notwithstanding  any  other  provision  of  law,  not  later 
than  30  days  after  the  date  on  which  all  of  the  members  of  the  Commission 
have  been  appointed  and  confirmed  by  the  Senate  under  section  4(b),  the 
Secretary  shall  transfer  to  the  Commission  all  petitions  pending  before  the 
Department  that- 

(i)  are  not  ready  for  under  active  consideration  or  at  a  later  stage  of 
coiisideration  by  e(  the  Secretary  at  the  time  of  the  transfer;  and 
(ii)  request  the  Secretary,  or  the  Federal  Govenmient,  to  recognize 
or  acknowledge  an  Indian  group  as  an  Indian  tribe. 

(B)  CESSATION  OF  CERTAIN  AUTHORITIES  OF 
SECRETARY.-Notwithstanding  any  other  provision  of  law,  on  the  date  of 
the  transfer  under  subparagraph  (A),  the  Secretary  and  the  Department 
shall  cease  to  have  any  authority  to  recognize  or  acknowledge,  on  behalf  of 
the  Federal  Government,  any  Indian  group  as  an  Indian  tribe,  except  for 
those  groups  whose  petitions  are  ready  for  under  active  consideration  || 
are  at  a  iater  stage  of  consideration  at  the  time  of  the  transfer  whose 
petitions  have  been  retained  by  the  Secretary  pursuant  to  subparagraph 
(A).  Groups  whose  petitions  are  ready  for  active  consideration  or  are  at  a 
later  stage  of  consideration  shall  have  the  option  of  leaving  tijeir  petitions 
with  the  Secretary  for  determination  or  havii^  them  transferred  to  the 
Conunlssioit 
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(C)  DETERMINATION  OF  ORDER  OF  SUBMISSION  OF 
TRANSFERRED  PETITIONS.-Petitions  transferred  to  the  Commission 
under  subparagraph  (A)  shall,  for  purposes  of  this  Act,  be  considered  as 
having  been  submitted  to  the  Commission  in  the  same  order  as  such 
petitions  were  submitted  to  the  Department. 

(b)  PETITION  FORM  AND  CONTENT.  -  Except  as  provided  in  subsection  (c), 
any  petition  submitted  under  subsection  (a)  by  an  Indian  group  shall  be  in  any 
readable  form  that  clearly  indicates  that  the  petition  is  a  petition  requesting  the 
Commission  to  recognize  the  Indian  group  as  an  Indian  tribe  and  that  contains 
detailed,  specific  evidence  concerning  each  of  the  following  items: 

rWe  support  the  improvements  to  the  criteria  proposed  hv  Arlinda  Locklear.l 


SEC.  8.  PREUMINARY  HEARING. 

(a)  IN  GENERAL.-Not  later  than  60  days  after  the  receipt  of  a  documented 
petition  by  the  Commission  submitted  or  transferred  under  section  5(a)  or  submitted  to 
the  Commission  pursuant  to  section  6(a)(2)(B),  the  Commission  shall  set  a  date  for  a 
preliminary  hearing.  At  the  preliminary  hearing,  the  petitioner  and  any  other  concerned 
party  may  provide  evidence  concerning  the  status  of  the  petitioner. 

(b)  DETIERMINATION.- 

(1)  IN  GENERAL.-Not  later  than  30  days  after  the  conclusion  of  a  preliminary 
hearing  under  subsection  (a),  the  Commission  shall  make  a  determination- 

(A)  to  extend  Federal  acknowledgment  of  the  petitioner  as  an  Indian  tribe 
to  the  petitioner;  or 

(B)  that  provides  that  the  petitioner  should  proceed  to  an  adjudicatory 
hearing. 

(2)  NOTICE  OF  DETERMINATION.-The  Commission  shall  publish  in  the 
Federal  Register  a  notice  of  each  determination  made  under  paragraph  (1). 

(c)  INFORMATION  TO  BE  PROVIDED  PREPARATORY  TO  AN 
ADJUDICATORY  HEARING.- 

(1)  IN  GENERAL.-If  the  Commission  makes  a  determination  under  subsection 
(b)(1)(B)  that  the  petitioner  should  proceed  to  an  adjudicatory  hearing,  the 
Commission  shall- 

(A)      (i)  immediately  make  available  to  the  petitioner  all  records  relied 
upon  by  the  Commission  and  its  staff  in  making  tbe  preliminaiy 
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deterniiination  appropriate  cwdcntiary  records  of  the  Commission  to 
the  petitioner  to  assist  the  petitioner  in  preparing  for  the 
adjudicatory  hearing;  and 

(ii)  include  such  guidance  as  the  Commission  considers  necessary  or 
appropriate  to  assist  the  petitioner  in  preparing  for  the  hearing 
mduding  refiercnccs  to  prior  {ledsioitt  of  the  O^nmissioQ  or  to 
recognition  decisions  made  under  regolations  presoribed  by  the 
Secretary  that  will  provide  direction  to  the  petitioner  in  preparing 
Cor  the  adjudicatory  hearing;  and 

(iii)  if  prior  recognition  decisions  axe  referred  to,  the  Comniission 
will  make  all  records  relating  to  such  decisions  available  to  the 
petitioner  in  a  timely  manner;  and 
(B)  not  later  than  30  days  after  the  conclusion  of  the  preliminary  hearing 
under  subsection  (a),  provide  a  written  notification  to  the  p)etitioner  that 
includes  a  list  of  any  deficiencies  or  omissions  that  the  Commission  relied 
on  in  making  a  determination  under  subsection  (b)(1)(B). 

(2)  SUBJECT  OF  ADJUDICATORY  HEARING.-The  list  of  deficiencies  and 
omissions  provided  by  the  Commission  to  a  petitioner  under  paragraph  (1)(B) 
shall  be  the  subject  of  the  adjudicatory  hearing.  The  Commission  may  not  make 
any  additions  to  the  list  after  the  Commission  issues  the  list. 

SEC.  9.  ADJUDICATORY  HEARING. 

(a)  IN  GENERAL.-Not  later  than  180  days  after  the  conclusion  of  a  preliminary 
hearing  under  section  8(a),  the  Commission  shall  afford  a  petitioner  who  is  subjea  to 
section  8(b)(1)(B)  an  adjudicatory  hearing.  The  subject  of  the  adjudicatory  hearing  shall 
be  the  list  of  deficiencies  and  omissions  provided  under  section  8(c)(1)(B)  and  shall  be 
conducted  <m  the  record  pursuant  to  sections  554,  556,  and  557  of  title  5,  United  States 
Code. 

(b)  TESTIMONY  FROM  STAFF  OF  COMMISSION.-In  any  hearing  held  under 
subsection  (a),  the  Commission  shall  mey  require  testimony  from  the  acknowledgement 
and  research  staff  of  the  Commission  that  worked  on  the  preliminary  determination  and 
jSiat  irre  assisting  the  Conunission  in  the  final  detenninadon  uitder  subsection  (d)  and 
iJBI^  fe^iire  the  testimony  of  er  other  witnesses.  Any  such  testimony  shall  be  subject  to 
cross-examination  by  the  petitioner. 

(c)  EVIDENCE  BY  PETTTIONER.-In  any  hearing  held  under  subsection  (a),  the 
petitioner  may  provide  such  evidence  as  the  petitioner  considers  appropriate. 

(d)  DETERMINATION  BY  COMMISSION.-Not  later  than  60  days  after  the 
conclusion  of  any  hearing  held  under  subsection  (a),  the  Commission  shall- 
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(1)  make  a  determination  concerning  the  extension  or  denial  of  Federal 
acknowledgment  of  the  petitioner  as  an  Indian  tribe  to  the  petitioner; 

(2)  publish  the  determination  of  the  Commission  under  paragraph  (1)  in  the 
Federal  Register;  and 

(3)  deliver  a  copy  of  the  determination  to  the  petitioner,  and  to  every  other 
interested  party. 
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statement  submitted  by: 

Richard  Dauphinais  Mark  Tilden 

Native  American  Rights  Fund  Native  American  Rights  Fund 

1712  N  St.,  N.W.  1506  Broadway 

Washington,  D.C.   20036  Boulder,  Colorado  80302 

(202)  785-4166  (303)  447-8760 

Attorneys  for  the  Mashpee  Wampanoag  Tribe,  the  United  Houma 
Nation,  the  Shinnecock  Nation,  the  Pamunkey  Tribe,  and  the 
Miami  Nation  of  Indiana 

Suaaary  of  statement 

We  begin  by  describing  the  historical  and  existing 
recognition  practice  of  the  United  States.   That  is  followed  by  a 
review  of  the  problems  that  have  been  identified  in  the 
Department  of  the  Interior's  acknowledgment  regulations  and  in 
the  Department's  application  of  those  regulations  to  applicants 
for  recognition. 

The  problems  are:  (1)  there  is  a  widely-held  and  persistent 
perception  that  DOI  cannot  fairly  review  petitions  for 
recognition  when  it  also  has  the  responsibility  of  managing  the 
government's  affairs  with  already-recognized  tribes;  (2)  the 
review  of  petitions  for  recognition  by  the  Branch  of 
Acknowledgment  and  Research  is  essentially  hidden  from 
petitioners;  (3)  the  criteria  used  to  judge  petitions  are 
unrealistic  and,  we  believe,  in  one  respect  contrary  to  federal 
policy. 

We  then  discuss  S.479  and  its  proposed  solutions  to  those 
problems. 

1.  We  support  the  creation  of  an  independent 
commission  to  review  and  decide  petitions  for 
recognition. 

2.  We  support  the  use  of  hearings  by  the  commission. 
We  suggest  refinements  to  the  hearing  procedures  in  the 
area  of  providing  records  to  the  petitioners  and  cross- 
examination  of  commission  staff. 

3.  We  endorse  Arlinda  Locklear's  proposal  for 
improvement  of  the  criteria  for  recognition. 

Finally,  we  suggest  that  the  exclusion  of  those  groups  that  have 
been  denied  under  the  problematic  Department  practice  or  that 
have  been  involved  in  litigation  raising  tribal  status  issues  is 
unwarranted . 

The  statement  includes  suggested  language  changes  to  the 
bill  in  the  areas  describe  above. 
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BRIEFING  PAPER 


PRIPARED  TOR:  ASSISEAMT  SBCREEARy  -  INDIAN  AFFAIRS 

SUBJECT:   Finsd  Determinaticjn  cai  Indiana  Miami  Ackntwledgment  Petition 


BAOOSRDUND: 

"Die  Iiriiana  Miami  were  a  portion  of  the  historical  Miami  Tribe  which  ronadned 
in  Indiana  and  >Tcr^Tn«'  a  separate  tribe  eifter  Indian  Ranoved.  in  the  1840's. 
Ihe  group  formed  a  distinct,  highly  intermarried  ocnnunity  and  lived  on  lands 
which  it  retedned  after  removal.  These  lands  were  gradually  lost  during  the 
19th  century,  a  loss  whicii  accelerated  after  the  Interior  Department  ruled  in 
1897  that  the  Miami  were  not  entitled  to  recognized  status  as  a  tribe. 

FINAL  FINDDGS  CN  CSmSIA   (25  CFR  83.7 (a-g)) :    [+/-  =  meets/does  not  meet] 

(a)  +  Continuous  historical  identification  as  an  Indian  entity. 

Ihe  Indiana  Miami  have  repeatedly  been  identified  as  an  Indian  entity 
throughout  their  history  until  the  present. 

(b)  -  Maintenance  of  social  conrmnitv  distinct  from  non-Indians. 

Ihe  4400  Miami  are  widely  dispersed;  about  one-third  of  the  members 
live  within  a  five-county  area  of  Indiana.  Ihere  are  no  distinct 
settlements  or  exclusively  Miami  territorial  areas.  Few  social  ties 
Link  the  inembers  due  to  their  geographic  dispersion-  and  the  absence  of 
marriage  between  group  msnbers  for  more  than  three  generaticns.  Ihis 
edosenoe  of  intemarriage  h2is  resulted  in  only  distant  relaticnshipe 
based  on  Jcinship.  No  cultural  differences  exist  between  Mi  amis  and 
surrounding  non-Indians.  Miamis  are  cxily  weakly  distinguished  from 
local  nan-Indians  and  participate  fully  in  non-Indian  society, 
including  churches,  schools  and  the  like. 

(c)  -  I<ai;Tt:eymnoe  <?C  XJ^J^X  PQlitJanX  aMi\c?ciVf/U\iXverq^. 

The  Miami  strongly  met  the  requirements  of  criterion  (c)  until  the 
1890's.  Between  the  1890's  and  the  early  1940's,  the  exercise  of 
tribal  political  authority  was  more  limited.  Leaders  with  a 
significant  following  continued  to  act  on  issaips  which  were  of 
dancnstzable  iin«ir  tanoe  to  the  membership,  such  2is  restoration  of  land 
riq^xts,^  After  the  early  1940' s,  however,  the  activities  and  inf luenoe 
of  purported  Miami  leaders  greatly  diminished.  The  present-day  Miami 
leadership  and  organization  have  not  demonstrated  a  political 
relationship  with  most  members  and  do  not  act  on  matters  that  aire 
significant  to  the  members. 

(d)  +  Governing  document.  The  Miami  governing  documents  describe  governing 

procedures  emd  criteria  "«iar^  to  determine  eligibility  for  membership. 
Eligibility  is  granted  based  on  proof  of  descent  frcn  an  Indiana  Miami 
who's  name  appears  en  one  of  several  Federal  lists/payrolls  of  Indiana 
Miamis  created  between  1846  and  1895. 
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(e)  +  Descent-from  the  historic  tribe  or  tribes  which  combined. 

Virtucilly  every  Miami  can  trace  their  ancestry  to  at  least  one  Indiana 
Miami  ancestor  on  one  of  several  Federal  lists/payrolls  created 
between  1846  and  1895;  75%  can  trace  to  tfcro  or  more  such  ancestors. 
VksTB  than  86%  of  the  members  have  shared  in  at  least  one  of  three 
possible  judgment  awards. 

(f)  +  Not  members  of  an  already  recognized  tribe. 

Essentially  all  of  the  group's  members  are  not  members  of  recognized 
tribes,  t/x^c  than  1%  were  already  enrolled  in  federally  recognized 
tribes  in  Oklahana,  Kansas,  and  Missouri. 

(g)  +  Neither  the  oroup  nor  its  members  are  subject  to  legislation 

terminating  or  prohibiting  the  Federal  relationship. 

No  evidence  was  found  of  prior  legislation  terminating  or  prohibiting 

a  Federal  relationship. 

REXTtWENDATION: 

Decline  to  acknowledge  the  Miami  Nation  as  a  tribe  based  on  a  determination 
that  the  Acknowledgment  regulations  require  a  hicfier  degree  of  ocmainity  (b) 
and  exercise  of  political  authority  (c)  than  the  Miami  deanonstrate. 

OPTION: 

Decline  to  acknowledge,  but  support  legislation  to  acknowledge  the  Miami  as  a 
tribe  because  they  were  inappropriately  terminated  through  administrative 
aurtion  in  1897,  met  the  requirements  of  the  regulaticns  until  the  1940's,  and 
continue  to  maintain  some,  minimal  degree  of  tribal  characteristics. 


OONTRCT:  Holly  Reckord,  208-3592,  4/24/92 
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Written  Testimony  before  the 
Senate  CcTLmittee  on  Indian  Affairs 

May  23,  1994 

jubrr.itted  by  Christine  Grabowskl,  Ph.D. 


Honorable  Committee  ^r.emberf,  thank  you  for  the  cpprrtunity 
to  testify  regarding  proposed  changes  to  the  FAP  process. 

My  experience  these  past  13  years  working  as  an 
anthropologist  in  the  FAP  arena  --   working  for  petiticr.ing 
groups,  under  contract  tc  the  BIA  evaluating  petitions  ?.5  well  as 
conducting  independent  scholarly  research  on  the  administrative 
procedure  itself  --   has  led  me  to  conclude  that  the  federal 
acknowledgment  process  i;  in  dire  need  of  reform.   Over  the  past 
years,  both  the  House  and  Senate  have  heard  from  a  veritable 
parade  of  consultants,  petitioners  and  legal  counsel  detailing 
the  gross  Ineffectiveness  and  inequity  of  the  petitionir.g  process 
as  codified  under  25  CFR  '3.   Commonly,  those  who  testify  have 
launched  the  following  criticisms. 

(1)  There  is  an  inherent  conflict  of  interest  in  the 
BIA  administering  both  recognized  tribes  and  the  FAP 
process . 

(2)  Petitioning  for  federal  acknowledgment  by  mear.5  of 
25  CFR  83  takes  far  too  long  (in  some  cases  6-8  years) 
before  a  final  decision  is  rendered. 

(2)  The  cost  vf  satisfying  evidentiary  standards  is 
exhorbitant  ^upwards  of  3300,000  in  -any  cases). 

(3)  Petitioners  shoulder  an  increasingly  .mer'^vis 
burden  of  proof. 

(4)  The  regulations  are  unfairly  biased  in  favor  ^f 
petitioners  who  most  resemble  already  recognized 
tribes. 

(5)  BAR'S  decisions  have  been  arbltary  and  caprlclrus 
and  show  little  consistency  from  case  to  case. 

The  above  list  is  by  no  means  ('xhauftlve  but  server  only  to 
highlight  the  chronic  complaints  of  those  who  have  participated 
in  the  petitioning  process  since  1978.   (It  bears  noting  that 
these  complaints  have  not  lessened  despite  the  substantial 
increase  In  BAR  funding  and  staff  in  recent  years.) 

Yet,  today  I  come  before  this  Committee,  not  to  reiterate 
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thefe  well-worn  arguments,  however  on-target  they  may  be.  (For 
the  record,  I  support  all  of  the  above  criticisms  of  the  FAP 
process.  See  generally  my  oral  and  written  testimony  before  the 
House  Subcommittee  on  Native  American  Affairs  July  22,  1994.) 
Rather,  I  direct  my  testimony  toward  effecting  enduring  reform  ir 
the  petitioning  process  --  i.e.,  to    finding  a  viable  solution  to 
the  thorny  problems  which  have  plagued  this  procedure  ever  since 
its  Inception  in  1978.   Below  I  address  the  present  legislative 
initiative's  strengths  and  weaknesses  to  definitively  and 
equitably  resolve  the  status  of  unrecognized  tribes. 


Establishment  q£  an  Independant  Ir.-i^n  Conrnilsslon 

I  heartily  support  the  creatirn  of  an  independant  Commission 
to  handle  the  .acknowledgment  process;   indeed,  I  view  this  step 
as  f'.ndamental  to  any  effort  to  reform  the  procedure.   The 
reaH-ns  have  to  do  both  with  the  structural  relationship  of  BAR 
within  the  Bureau  of  Indian  Affairs  and  with  BAR'?  administration 
of  TAP  since  1978. 

As  I  testified  on  July  22,  1994  before  the  House 
Subcommittee  on  Native  American  Affairs,  from  the  outset,  the 
ob:-?ctivlty  of  the  entire  petitioning  process  has  been  severely 
compromised  by  the  BIA's  administration  of  it.   In  the  mid  1970's 
the  Solicitor's  Office  successfully  argued  why  five  intervener 
tribes  in  US  v.  Washington  were  unrecognized  and  therefore  not 
the  political  successors-in-interest  of  the  tribes  which  had 
sigr.ed  treaties  in  the  mid  19th  century.   It  was  the  same  office, 
with  many  of  the  same  personnel,  which  was  initimately  involved 
in  drafting  the  FAP  regulations  In  1978.   And,  it  :s  the  same 
office,  with  many  of  the  same  persrnnel,  which  is  currently 
resconsible  for  reviewing  BAR  decisions  before  they  are  published 
in  the  Federal  Register  as  well  as  for  litigating  cases  arising 
frc~  contested  Final  Determinations.  That  the  environment  in 
whi.-h  BAR  decisions  are  made  is  less  than  "objective"  is  an 
und-?r3tatement . 

Moreover,  this  conflict  of  interest  is  is  not  limited  to  the 
five  unrecognized  and  unsuccessful  interveners  in  '-'S  v . 
Washington .   The  BIA  supervises  and  services  recognized  tribes 
whose  interests  are  often  in  competition  if  not  in  conflict  with 
these  of  unrecognized  ones.  Bud  Shapard  himself  has  stated  that 
during  his  10  years  as  Branch  Chief  of  BAR  the  environment  of  the 
BIA  was  openly  skeptical  if  not  hostile  toward  the  acknowledgment 
of  :nrecognized  tribes. 

It  also  bears  noting  In  this  regard  that,  for  many 
petitioners,  the  BIA  itself  is  the  agency  which  had,  prior  to 
197:,  Inconsistently  and/or  unjustly  denied  groups  full  tribal 
rights,  immunities,  etc.  and  left  an  administrative  record  to 
that  effect.   I  know  from  personal  experience  that  BAR  relies 
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inordinately  :pon  its  own  (BIA)  documents  tz    determine  evidence 
of  tribal  identification,  political  process  and  community.   In 
privileging  this  admittedly  biased^  documentary  record  and  in 
falling  to  subject  these  records  to  critical  scrutiny,  BAR  merely 
sanctions,  rather  than  rectifies,  the  Bureau's  past 
Inconsistencies  and  mistakes  vis-a-vis  unreccgnized  tribes. 

Such  Incestuous  evaluations  of  Bureau  records  are  especially 
problematic  when  petitioners  who  were  recogr.ized  at  some  point  or 
points  in  history,  seek  preliminary  determinations  to  that  effect 
from  BAR.   Critically,  however,  the  present  FAP  regulations 
include  no  clear,  objective  standards  as  to  what  constitutes 
evidence  of  fuch  prior  federal  recognition.   Thus,  if  in  the 
past,  the  Bureau  did  not  deem  that  its  rupervis ion  of  a  tribe's 
attorney's  contracts  was  evidence  of  federal  recognition,  then 
why  would  one  e.xpect  the  present  agency  staff  to  interpret  this 
evidence  any  fifferently?   Clearly  BAR  does  -.ot  have  the 
'.nstltutlonal  iistance  to  render  an  appropriately  objective 
decision  on  -he  issue  of  a  petitioner's  prl-zr  federal 
recognition.   Accordingly,  such  determinat icns  need  to  be  made  by 
an  Independar.t  Indian  Commission. 

In  addition  to  structural  flaws  In  the  position  of  BAR 
within  the  Bureau  and  toward  petitioners,  the  Branch  Itself  has 
proven  woefully  derelict  in  following  its  own  regulations. 
Again;  as  I  testified  on  July  22,  1994,  from  1978  until  1994 
(when  revised  regulations  were  codified)  the  Branch  continually 
Imposed  more  stringent  evidentiary  standards  for  criteria  (b)  and 
(c)  which  is  clearly  contrary  to  the  interpretation  of  these 
regulations  :nder  the  cannons  of  construction.   In  both  the  Gay 
Head  and  Mohegan  negative  Proposed  Findings,  for  example,  BAR 
criticized  the  petitioners  for  not  demonstrating  the  existence  of 
"cohesive  corr_-r!unity"  throughout  history  despite  the  fact  that 
criterion  (b'  was  written  in  the  present  tense,  requiring 
evidence  of  5:cial  interaction  only  within  the  contemporary,  not 
historical,  tribal  group.' 


^  The  bias  obtains  not  only  from  how  information  is 
presented  in  agency  documents,  but  also  frotr  what  facts  do  not 
appear  in  Bureau  records  and  whether  or  not  a  group  is  even 
mentioned  at  sll  in  official  reports,  censuses,  etc. 

'  Criterion  (b)  of  the  '--rlglnal  FAR  regulations  required 
petitioners  t^  provide 

Evidence  that  a  substantial  portion  of  the  petitioning  group 
inhabits  a  specific  area  or  lives  In  a  rommunity  viewed  as 
American  Indian  and  distinct  from  other  populations  In  the 
area,  and  that  its  members  are  descendants  cf  an  Indian 
tribe  which  historically  Inhabited  a  specific  area  (25  CFR 
83.7b). 
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BAR  also  imposed  evidentiary  standards  not  included  in  the 
codified  regulations  when  it  criticized  the  Gay  Head  and  Mohegan 
setitioners  for  not  demonstrating  the  existence  of  a  tribal 
"government"  and  "leaders"  despite  the  fact  that  criterion  (c) 
only  required  evidence  cf  "tribal  political  influence  or  other 
authority...."   Although  BAR  averred  in  an  unprecedented 
introduction  to  the  Miami  Final  Determination  that  the  Branch's 
stringent  interpretion  of  the  regulations  was  "consistent"  with 
case  law  and  federal  policy  as  summarized  by  Felix  Cohen  in  the 
Handbook  of  Federal  Indian  Law^  this  argument  is  a  specious  one. 

In  1978,  the  federal  acknowledgment  process  was  specifically 
codified  because  prior  federal  policies  regarding  unrecognized 
tribes  were  determined  by  the  American  Indian  Policy  Review 
Commission  (AIPRC)  to  be  without  legal  justification.   Indeed, 
before  the  final  acknowledgment  regulations  went  into  effect, 
there  was  considerable  discussion  and  input  from  lawyers, 
anthropologists,  historians  and  American  Indian  individ'jals  and 
organizations  regarding  the  precise  wording  of  the  criteria.   The 
result  of  this  public  debate  and  discussion  --  discussion  which 
the  Department  of  Interior  itself  solicited  --  were  evidentiary 
requirements  which  differed  in  significant  respects  from  those 
which  the  federal  government  relied  upon  previously  (i.e.,  the 
so-called  "Cohen  criteria").   For  example,  the  term  "government" 
was  deliberately  excised  from  criterion  (c)  of  the  new 
r-r^vl.Tt!':'*;-^ ,  T»"!*rr-,  iot   PAP  tc<  Interpret  the  j.-/reL'.ent  fap 
regulations  as  if  they  are  nothing  more  than  a  codified  form  of 
the  "Cohen  criteria"  is  to  ignore  the  legal  history  of  the 
petitioning  process  and  the  agency's  legal  obligation  '•-o  evaluate 
acknowledgment  petitions  according  to  the  regulations  set  forth 
in  2  5  CFR  8 3 . 

In  addition  to  forcing  petitioners  to  satisfy  more  onerous 
evidentiary  standards  than  are  set  forth  in  the  regulations,  BAR 
has  also  repeatedly  ignored  procedural  deadlines  while  holding 
petitioners  accountable  to  mandated  timetables,   why,  tor 
example,  were  the  Ramapo  denied  a  requested  modest  extension  to 
submit  new  evidence  when  BAR  let  some  four  and  one  half  years 
(without  explanation)  lapse  between  the  Mohegan  Proposed  Finding 
and  Final  Determination?   Indeed,  the  Mohegan  case  is  not  at  all 
unusual.   Over  the  years.  Congress  has  heard  testimony  from 
several  unrecognized  tibes  complaining  that  their  petitions  have 
not  progressed  through  the  review  process  within  the  time  span 
set  forth  in  the  regulations.   Those  petitions  which  have 
proceeded  within  the  codified  time  schedules  are  the  eyoeption. 
not  the  rule. 

Although  in  the  past  BAR  has  cited  staff  shortages  as  the 
cause  of  these  Inordinate  delays.  It  is  noteworthy  that  a 
substantial  increase  In  BAR's  personnel  in  recent  years  has  not 
been  followed  by  more  assiduous  adherence  to  the  regulations. 
For  example,  the  Branch  has  yet  to  publish  revised  "Guidelines" 


176 


(this  l3  a  handbook  of  Instruct lor.s  for  petitioners  as  to  how  to 
prepare  an  acknowledgment  petition)  which  was  to  accompany  the 
revised  FAP  regulations  which  went  Into  effect  almost  a  year  and 
a  half  ago. 

I  do  not  understand  how  It  1?  permlssable  that  a  federal 
ager.cy  such  as  the  BIA  which  fall;-  under  the  jurisdiction  of  the 
Administrative  Procedures  Act  (APA)  can  be  allowed  repeatedly  to 
circumvent  and  ignore  Its  own  regulations.   would  the  Internal 
Revenue  Service  be  allowed  to  hol:f  taxpayers  accountable  to  new 
tax  laws  when,  for  a  year  and  a  half,  the  IRS  failed  to  publish 
the  revised  tax  forms  and  instructions  necessary  in  order  to 
corr.ply  with  those  laws? 

Neither  do  I  understand  why  EAR  has  no  established 
prcredures  for  testing  the  reliability  of  the  evidence  it  uses  in 
its  decision-making.   The  petitioning  process  an  adjudicative 
proceeding  with  extensive  ramifications  for  all  parties  who  might 
be  involved  In  it  and  the  Secretary  is  obliged  to  overturn  a 
flnSlng  If  can  be  determined  that  the  evidence  used  by  BAR  to 
render  that  finding  was  not  in  fact  probative,  material  and 
rel iable . 

In  this  regard,  I  would  like  to  call  attention  to  Dr.  Karen 
Cantrell's  testimony  last  summer  before  the  House  Subcommittee  on 
Native  American  Affairs  on  July  22,  1994.   At  this  hearing.  Dr. 
Cantrell,  an  anthropologist  and  lawyer  who  evaluated  FAP 
petitions  for  BAR  under  a  BIA  contract  from  1991-92,  stated  that 
she  repeatedly  questioned  BAR  as  to  how  she  was  to  test  the 
reliability  of  the  evidence  she  was  reviewing.   She  stated  that 
after  steadfastly  ignoring  the  issue  for  several  months,  BAR 
finally  admitted  that  it  had  no  procedure  for  testing  the 
reliability  t f  ethnographic  evidence. 

This  rather  startling  revelation  not  only  necessarily 
undermines  all  of  the  Branch's  findings  prior  to  that  date,  but 
alsr  underscores  why  it  is  so  important  that  a  reformed  FAP 
process  include  a  provision  for  cross-examination.   How  else  can 
petitioners  be  assured  that  the  evidence  relied  upon  by 
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titioners  be  assured  that  the  evidence  relied  upon  by  a 
r.mission  in  its  decision-making  (however  diligent  its  members 
y  be)  is  indeed  probative,  material  and  reliable? 


Prrredural  changes 

As  noted  above,  serious  shortcomings  of  the  acknowledgment 
process  Include  that  it  takes  too  long  for  petitioners  to  go 
thrcugh  the  process  and  that  BAR  is  not  held  accountable  to 
mandated  deadlines  for  decision-making.   On  the  one  hand,  I 
vigorously  support  the  Committee's  efforts  to  codify  expeditious 
and  timely  review  of  petitions  and  to  hold  a  Commission 
accountable  to  the  schedules  outlined.   On  the  other,  having 
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reviewed  petition  evidence  for  BAR,  I  know  that  60  days  is  an 
unreasonably  ehort  period  of  time  to  render  3  "Thorough  review  of 
a  petition  even  if  one  did  nothing  but  that  and  had  no  other 
administrat  i-.'e  duties  to  perform. 

Petitions  come  in  many  forms,  some  far  -?,ore  documented  and 
well-organized  than  others.   Even  in  the  best  case  scenario  -- 
i.e.,  when  petitions  are  prepared  by  professionals  who  have  a 
clear  understanding  of  what  evidence  is  pertinent  to  each 
criterion  and  have  included  all  such  information  in  a  well- 
organized  format  --  a  petition  may  be  comprised  of  several 
cartons  full  of  documents.   Just  to  read  through  the  entire 
petition,  never  mind  ascertain  the  probative  -:  ignl  f  icance  and 
reliability  :f  the  evidence  submitted,  may  take  weeks  if  not 
months  depending  upon  the  size  the  petitioning  group,  the 
documentary  record  pertaining  to  it  and  the  nature  of  the 
evidence  itself.   If  additional  research  is  required  (and  it 
often  is  necessary  to  fill  in  gaps  and/or  tr  ccrrnborate  petition 
evidence),  t^.en  this  necessarily  expands  the  time  frame. 

For  these  reasons,  I  feel  that  the  provision  that  the 
Commission  render  a  preliminary  decision  on  each  petition  within 
60  days  is  unworkable.   Instead,  I  propose  that  90  days  be 
established  for  the  Commission  to  issue  an  "obvious  deficiency" 
(also  called  a  "technical  assistance")  review  of  the  submitted 
petition  and  supporting  documents.   This  would  enable  the 
Commission  tr  advise  petitioners  whether  the  submitted  materials 
are  even  adequate  to  evaluate  each  criterion. 


Changes  in  "r^e  Acknowlegment  Criteria 

Given  *:'•?  ibove-outU  nc-d  deflclencle?  l  •■  ■=,AR'e 
administrat!  :n  of  FAP,  there  can  be  little  ^  r-ubt  that  ♦rhe 
petitioning  process  must  be  removed  from  the  giA  if  the  procedure 
is  to  retain  any  credibility  as  a  viable  means  of  definitively 
resolving  the  status  of  unrecognized  tribes.   At  the  same  time, 
however,  my  experience  working  on  opposite  -rides  of  the 
petitioning  rrocess  has  shown  me  that  there  are  several  serious 
flaws  in  the  current  administrative  procedure  which  are  not 
purely  Institutional  or  procedural  in  nature.   Rather,  these 
deficiencies  inhere  in  the  evidentiary  requirements  themselves 
and  preclude  objective,  consistent  and  equitable  decision-making. 

For  thif  reason,  establishing  an  Independent  Commission  and 
codifying  provisions  to  ensure  more  timely  review  of  petitions 
are,  by  therselves,  insufficient  to  effect  enduring  reform  of 
FAP.   T  cannot  'emphasize  this  point  too  strongly,   without 
addressing  the  defective  criteria  themselves,  there  is  every 
likelihood  s rme  of  the  very  same  criticisms  currently  launched  at 
BAR'S  decisi  r'n-makino  will  be  directed  toward  the  new 
institutional  body. 
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Put  another  way,  it  does  no  qood  to  change  the  tires  on  a 
car  when  the  engine  Itself  is  malfunctioning.   In  the  case  of 
FAP,  the  "engine"  Is  not  only  malfunctioning,  but  it  is  plagued 
with  engineering  defects  which  preclude  it  ever  running 
effectively.   .Specifically,  what  are  these  defects? 

First,  In  order  t n  be  federally  acknowledged,  FA? 
regulations  require  that  petitioners  demonstrate  that  they  are 
now  and  always  have  comprised  politically  autonomous,  culturally 
distinct  and  socially  bounded  communities.   The  implicit 
assumption  is  that  "real"  tribes  were  cohesive  communities  upon 
contact  and  have  remained  so  over  time.   While  this  paradigm  may 
characterize  selected  Indian  groups,  it  Is  not  applicable  to  a 
great  many  Indian  tribes  across  the  United  .States. 

In  many  parts  of  native  North  .America  --  throughout  the 
Pacific  northwest  and  in  the  foothills  of  the  Sierras,  for 
example  --  -rocio-cultur al  boundaries  were  never  coterr^.inous  with 
those  of  political  influence.   Nor  was  there  any  overarching  and 
enduring  political  authority  among  the  residential  groups  (be 
they  villages,  seasonal  encampments  or  multifamily  households) 
which  at  times  identified  with  a  specific  "tribe."   Quite  simply, 
many  American  Indians  during  this  early  period  did  not  live  in 
cohesive  and  identifiable  tribal  "communities,"  each  internally 
bound  by  distinct  social,  political  and  cultural  relations. 
Rather,  tribal  divisions  were  fluid  and  flexible  vectors  of 
affiliation  which  cross-cut  and  were  themselves  cross-cut  by  many 
types  of  relationships  including  those  based  on  kinship,  economic 
exchange  and  political  alliance. 

The  assumption  that  American  Indian  tribes  have  always 
functioned  as  autonomous  and  cohesive  communities  likewise 
ignores  the  federal  government's  own  heavy  hand  in  sculpting 
tribal  relations  throughout  the  post-contact  period.   This 
Includes  forcibly  resettling  tribal  members  onto  remote  and 
circumscribed  reservations;   "reorganizing"  tribal  political 
organization  to  facilitate  federal  administration;   controlling 
access  to  economic  opportunities,  goods  and  services  on  the 
reservation;   and  curtailing  which  native  traditions  could  be 
practiced  and  under  what  circumstances.   Many  Indian  tribes  thus 
came  to  resemble  insular  communities,  not  because  the  latter  are 
indigenous,  but  because  the  tribes  have  had  elmllar  experiences 
as  relocated  wards  of  the  federal  government. 

Off  the  reservations,  the  impact  of  federal  policy  on  tribal 
forms  was  no  less  significant,  albeit  distinct.   For  various 
historical  and  political  reasons,  many  tribes  never  signed  a 
treaty  with  the  federal  government.   Others  signed  treaties  in 
good  faith  but  the  documents  were  never  ratified  by  Congress.   In 
still  other  cases,  the  federal  government  failed  to  satisfy  all 
of  its  treaty  provisions  with  regard  to  specific  signators. 
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Der.led  an  assured  land  base  and  legal  protection  of  their  tribal 
rights,  these  landless  tribes,  most  of  whom  were  classified  as 
"':r.recognized, "  io  not  and  Indeed  cannot  resemble  their 
co'jnterparts  on  reservations  who  have  been  subject  to  generations 
of  federal  supervision.   Why  must  FAP  petitioners  conform  to  a 
paradigm  of  community  cohesion  and  tribal  political  authority 
which  is  itself  largely  a  product  of  the  federal  government's  own 
arbitrary  and  capricious  Indian  policies? 


A  second  major  defect  of  the  existing  FAP  criteria  is  the 
assumption,  actively  promulgated  by  BAR  (see  the  above  discussion 
of  the  Introduction  to  the  Miami  Final  Determination)  that  the 
current  FAP  regulations  and  BAR'S  interpretation  of  them  are 
scn^ehow  deeply  entrenched  in  prior  federal  policy  and  case  law. 
Yet,  as  I  have  detailed  elsewhere  (Grabowski  1994:532-36),  before 
th?  codification  of  FAP  in  1978,  there  was  no  legal  instrument 
expressly  requiring  Indian  tribes  to  satisfy  all  of  the  Cohen 


tc  what  these  factors  were  nor  how  they  were  to  De  evaiuatea. 

In  short,  the  Cohen  criteria  did  not  require  unrecognized 
tribes  to  demonstrate  historically  continuous  community  and 
political  process.   Neither,  might  I  add  did  the  Montoya  decision 


Tiernnicai  t Af  requirements  --  e.g.,  genealogical  descent, 
identification  as  an  Indian  entity  and  members  who  are  not 
ir.rluded  on  other  recognized  tribal  rolls  --  nevertheless  can  be 
stymied  by  having  to  demonstrate  historical  continuity  of 
ciT'-'nunlty  and  political  proces? .   it  le.  hardly  surprising  that 
these  two  issues  are  also  subject  to  great  interpretive  lattitude 
since  evidence  must  often  be  pieced  together  and  inferred  from 
disparate  sources.   It  bears  noting  that  it  is  BAR's 
interpretation  of  evidence  regarding  these  two  issues  which  has 
been  most  often  challenged  by  petitioners  claiming  that  the 
Branch's  interpretations  are  arbitrary  ^nd  capricious. 

Finally,  in  addition  to  resting  upon  dubious  ethnological 
anf  legal  foundations,  some  of  the  FAP  criteria  establish 
evidentiary  requirements  which  are  so  inherently  subjective  and 
culturally  biased  as  to  bely  the  very  term  "standard."   Some  of 
the  ways  in  which  petitioners  may  demonstrate  "community,"  for 
example,  include  "significant"  rates  of  marriage,  "significant" 
sorial  relationships,  "significant"  rates  of  social  interaction 
and  a  "significant"  degree  of  shared  or  cooperative  labor  amongst 
groups  members  throughout  history. 
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Repeated  use  of  the  slippery  qualifier  "significant"  not 
only  precludes  consistent  and  objective  analysis,  but  also  leaves 
the  door  open  for  endless  litigation  regarding  what  is  and  is  not 
"significant,"  an  option  which  is  enormously  expensive  for 
petitioners  and  the  federal  government  alike. 

Given  these  ethnographic,  legal  and  methodological  defects 
in  the  FAP  rriteria,  it  should  be  clear  that  merely  removing  the 
process  from  the  administration  of  the  EIA  remedies  certain 
structural  and  procedural  flaws  but  does  nothing  to  address  the 
inherent  flaws  in  the  criteria  themselves  --  in  the  very 
evidentiary  standards  used  to  evaluate  petition  data.   T  believe 
it  would  be  irresponsible  of  Congress  to  set  these  defects  in 
legal  cement  while  creating  a  separate  Commission,  the  specific 
goal  of  which  is  to  make  the  petitioning  process  more  equitable. 
All  of  us  who  testified  last  July  who  have  first-hand  experience 
in  the  acknowledgment  process  (i.e.,  myself,  Mr.  Bud  Shapard,  Dr. 
Karen  Cantrell  and  Dr.  Jack  Campisi  strongly  •.:rged  Congress  to 
remove  FAP  from  the  BIA  and  to  revise  the  criteria  themselves  in 
order  to  realize  substantive  reform. 

Responding  to  congressman  Abercromble ' 2  invitation  to  assist 
the  Subcommittee  in  drafting  new  regulations,  I  revised  and 
clarified  with  legal  assistance  from  Dr.  Cantrell  the  evidentiary 
standards  set  forth  in  H.R.  4462  and  append  a  copy  of  the  changes 
to  this  testimony. 

Specifically,  the  changes  require  petitioners  to  provide 
evidence  that  they  descend  from  and  currently  comprise  an  Indian 
tribe,  band  or  identifiable  group  which  has  functioned  as  an 
autonomous  political  entity  for  at  least  three  generations.   The 
changes  also  clarify  the  standards  of  evidence  used  to  evaluate 
FAP  petitions  thereby  enabling  petitioners  'zo    understand  more 
clearly  what  information  is  required  of  ther^  snd,  in  turn, 
enabling  the  Commission  to  render  decisions  •'■ypedit  iously  and  in 
a  manner  which  is  cost  effective  for  all  parties  concerned. 

The  present  acknowlr-dqment  process  legally  sanctions  the 
government's  historically  haphazard  and  flawed  policies  for 
dealing  with  Indian  tribes.   This  state  of  affairs  cannot  be 
allowed  to  continue.   Congress  must  move  quickly  to  establish  an 
independent  Commission  to  resolve  the  legal  status  of  those 
Indian  tribes,  bands  and  identifiable  groups  which,  to  date,  have 
been  unlawfully  denied  the  rights,  privilege?  and  immunities  of 
recognized  tribes. 

I  urge  Congress  to  examine  carefully  BA» ' s  administration  of 
FAP  and  to  explore  legislative  remedies.  I  trust  that  you  will 
conclude,  as  I  do,  that  extensive  changes  in  the  current 
acknowledgment  process  --  including  the  criteria  themselves  -- 
are  long  overdue  and  that  the  revisions  I  propose  offer  a  viable 
alternative  to  the  present  process.   Thank  you. 
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PROPOSED  REVISED  FEDERAL  ACKNOWLEDGMENT  REGULATIONS 

Prepared  by 

Christine  Grabowski,  Ph.D.  with  legal  assistance  from 
Karen  Cantrell,  Ph.D.,  J.D. 

September  20,  1994 


The  following  proposed  revisions  regarding  the  specific  evidence 
required  of  petitioning  groups  pertain  to  the  administrative 
procedures  for  extending  federal  recognizition  to  certain  Indian 
groups  as  described  in  full  in  H.R.  4462.   Only  those  provisions 
of  the  FAP  criteria,  including  relevant  definitions  of  terms, 
which  substantially  differ  from  those  set  out  in  H.R.  4462  are 
included  below. 

SEC. 2.  Purposes 

The  purposes  of  this  Act  are: 

1.  To  establish  an  administrative  procedure  to  extend  Federal 
recognition: 

A.  to  certain  Indian  tribes,  bands  or  identifiable  groups 
which  at  one  or  several  points  in  history  had  political 
relations  with  federal,  state  or  local  governments  or  agents 
thereof  but  which  were,  nevertheless  as  of  1978,  not 
accorded  the  full  rights,  privileges,  immunities  or  services 
of  federally  recognized  tribes;  and 

B.  to  certain  Indian  tribes,  bands  or  Identifiable  groups 
which  historically  have  not  had  political  relations  with 
federal,  state  or  local  governments,  or  agents  thereof,  but 
which,  based  upon  the  substance  and  dynamics  of  their  tribal 
relations,  would  have  had  such  relations  were  it  not  for 
factors  beyond  the  groups'  control. 

2.,  3.,  4.  See  H.R.  4462 


SEC. 3.  Definitions. 

For  purposes  of  this  Act: 

(2).   The  term  "autonomous"  means  that  the  group  has  an 
internal  process,  independent  from  the  control  of  other 
Indian  tribes,  bands,  or  groups,  through  which  members  make 
decisions  or  take  actions  pertinent  to  the  collective 
welfare  of  the  group.   "Autonomy"  must  be  understood  in  the 
context  of  the  social,  political  and  economic  organization 
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of  the  tribe  upon  contact  and  in  light  of  the  multiple 
external  pressures  (whether  political,  economic  or  social) 
to  which  Indian  individuals,  groups  and  resources  were 
subjected  over  time  in  the  region  inhabited  by  the 
petitioner  . 

(5).   The  term  "present"  means  within  ten  years  of  the 
enactment  of  this  procedure. 

(6).   The  term  "continuously"  with  respect  to  any  Indian 
group  means  extending  from  generation  to  generation 
throughout  the  Indian  group's  history. 

(6a).   The  term  "generation"  means  20  years. 

(8).   The  term  "sustained  contact"  refers  to  the  point  in 
history  when  a  significant  number  of  non-Indians  settled  the 
region  inhabited  by  the  petitioner  and  had  ongoing  relations 
with  the  local  Indian  population. 

(9).   The  term  "band  or  Identifiable  group"  means  any  Indian 
entity  that: 

(A),  is  located  within  any  of  the  States  of  the  United 
States;   and 

(B).   is  not  recognized  by  the  Secretary  to  be  an 
Indian  tribe;  and 

(C).   Is  distinguished,  whether  by  members  or  non- 
members,  from  other  Indian  groups  in  the  region  for 
three  or  more  generations. 

SEC. 5.  PETITIONS  FOR  RECOGNITION. 

(a) (1) .  See  H.R.  4462 

(2)  The  provisions  of  this  Act  do  not  apply  to  the  following 
groups  or  entities,  which  shall  not  be  eligible  for  recognition 
under  this  Act: 

(A) .   See  H.R.  4462. 

(B).   splinter  groups,  political  factions,  or  groups  of  any 
character  which  separate  from  the  main  body  of  any  Indian 
tribe  that,  at  the  time  of  such  separation,  is  recognized  as 
being  an  Indian  tribe  by  the  Secretary  unless  it  can  be 
clearly  established  that  the  splinter  group,  political 
faction  or  group  has  functioned  thereafter  until  the  present 
and  for  at  least  three  generations  as  an  autonomous  Indian 
tribe,  band  or  identifiable  group. 
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(C),  (D) .   See  H.R.  4462 

(3)(b)  PETITION  FORM  AND  CONTENT.  Any  petition  submitted  under 
sub-section  (a)  by  an  Indian  tribe,  band,  or  identifiable  group 
shall  be  in  a  form  which  clearly  indicates  that  it  is  a  petition 
requesting  the  Commission  to  recognize  that  the  Indian  group  is 
an  Indian  tribe  and  shall  satisfy  each  of  the  following  criteria: 

(1).   A  petitioner  shall  submit  evidence  that  its  members 
are  descendants  of  an  Indian  tribe,  band  or  identifiable 
group  or  that  its  members  are  descendants  of  several  Indian 
tribes,  bands  or  identifiable  groups  that  combined 
historically  and  functioned  continuously  thereafter  for  at 
least  three  generations  as  an  autonomous  Indian  entity. 

(A)  A  petitioner  whose  members  descend  from  a  single 
Indian  tribe,  band  or  identifiable  group  shall  submit, 
along  with  the  evidence  of  descent,  a  statement  of 
facts  describing 

(1)  when  the  petitioner  was  first  identified  as  an 
Indian  tribe,  band  or  group; 

(2)  on  what  basis  the  petitioner  was  identified 
as  and  Indian  tribe,  band  or  group  (e.g.,  whether 
such  identification  was  based  on  the  group's 
settlement  pattern,  cultural  beliefs,  values, 
norms  or  practices,  social  interaction,  economic 
adaptation,  or  political  organization);   and 

(3)  by  whom  such  identification  as  an  Indian 
tribe,  band  or  group  was  made  (e.g.,  whether  by 
members  themselves,  neighboring  Indian  groups  or 
non-Indians )  . 

(B).  A  petitioner  whose  members  descend  from  more  than 
one  Indian  tribe,  band  or  identifiable  group  that 
combined  historically  shall  submit,  along  with  the 
evidence  of  descent,  a  statement  of  facts  describing 

(1).  which  Indian  tribes,  bands,  or  identifiable 
groups  combined  historically; 

(2).  the  circumstances  under  which  the  petitioner 
came  to  be  Identified  as  an  Indian  tribe,  band  or 
group; 

(3).   who  identified  the  petitioner  as  an 
autonomous  Indian  entity  after  its  formation 
(e.g.,  whether  members  themselves,  neighboring 
Indian  groups  or  non-Indians);   and 
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(4).   on  what  basis  the  petitioner  has  been 
identified  as  an  autonomous  Indian  entity  since 
its  formation  (e.g.,  whether  based  on  the  group's 
settlement  pattern;  cultural  beliefs,  values, 
norms  or  practices;  social  relations;   economic 
adaptation;  political  organizations  or  legal 
status ) . 

(2).   A  petitioner  shall  submit  a  statement  of  facts 
demonstrating  either  (A)  or  (B). 


(1)  signed  a  treaty  with  the  federal  government, 
whether  or  not  that  treaty  was  ratified;   or 

(2)  was  party  to  any  formal  relationship  with  a 
federal,  state,  or  local  government  or  agents 
thereof  based  upon  the  group's  identification  as 
an  autonomous  Indian  entity;   or 

(3)  was  identified  as  an  Indian  tribe,  band  or 
group  by  a  federal,  state  or  local  government  or 
agents  thereof  for  the  purpose  of  according  its 
members  distinct  rights,  privileges,  services, 
obligations,  awards  or  restrictions  based  upon 
members'  affiliation;   or 

(4)  was  subject  to  federal,  state  or  local 
governmental  administration,  supervision, 
restriction,  authority  or  influence  based  upon 
members'  affiliation. 

(B).   If  a  petitioning  group  has  not  had  political 
relations  with  a  federal,  state  or  local  government  or 
agents  thereof  at  any  point  in  its  history,  then  the 
petitioner  shall  provide  evidence  that  it  functioned 
continuously  as  an  autonomous  Indian  tribe,  band  or 
identifiable  group  from  the  period  of  sustained  contact 
with  non-Indians  until  the  present.   In  the  case  of 
several  tribes,  bands  or  identifiable  groups  which 
combined  historically,  a  petitioner  shall  provide 
evidence  that  the  newly  formed  group  functioned 
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continuously  thereafter  as  an  autonomous  Indian  entity 
for  at  least  three  generations.   Evidence  that  a  group 
functioned  as  an  autonomous  Indian  entity  may  include 
any  one  or  combination  of  the  following: 

(1).   that  the  group  maintained  political 
influence  or  other  authority  among  its  members;  or 

(2).   that  members  worked  to  safeguard  or  enhance 
the  collective  welfare  or  interests  of  the  group; 


(3).   that  members  exerted  control  over  a  specific 
territory  or  resources;  or 

(4).   that  members  distinguished,  whether  formally 
or  informally,  between  the  rights,  privileges  or 
duties  of  members  of  the  group  and  non-members;  or 

(5).   that  3  significant  portion  of  the  membership 
adhered  to  certain  beliefs,  values,  norms  or 
practices  by  means  of  which  the  group  sustained 
its  tribal  identity  from  generation  to  generation. 


3.   A  petitioner  shall  provide  a  statement  of  facts 
establishing  that  the  group  at  present  functions  as  an 
autonomous  Indian  entity.  Evidence  may  include  any  one  or 
combination  of  the  following: 

(A)  that  the  group  maintains  political  influence  or 
other  authority  among  its  members;  or 

(B)  that  members  work  to  safeguard  or  enhance  the 
collective  welfare  or  interests  of  the  tribe,  band  or 
identifiable  group;  or 

(D)  that  members  exert  control  over  a  specific 
territory  or  resources;  or 

(E)  that  members  distinguish,  whether  formally  or 
informally,  between  the  rights,  privileges  or  duties  of 
members  of  the  group  and  non-members;  or 

(F)  that  a  significant  portion  of  the  membership 
adheres  to  certain  distinct  beliefs,  values,  norms  cr 
practices  by  means  of  which  the  group  sustains  its 
tribal  identity  from  generation  to  generation. 


(4).   A  petitioner  shall  submit  a  copy  of  the  present 
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governing  document  of  the  group  or,  in  the  absence  of  such  a 
document,  a  detailed  account  describing  in  full  the 
membership  criteria  of  the  petitioner  and  procedures, 
whether  formal  or  formal,  through  which  the  petitioner  looks 
after  the  collective  Interests  and  affairs  of  group  members. 


(5).   A  petitioner  shall  provide  a  list  of  all  current 
members  of  the  group  and  their  current  addresses  and  a  copy 
of  each  available  former  list  of  members  based  on  the 
petitioner's  own  defined  criteria.   The  membership  must 
consist  of  indiviudals  who  have  established  descendancy  from 
an  Indian  tribe,  band,  or  identifiable  group  or  from  several 
Indian  tribes,  bands,  or  identifiable  groups  which  combined 
historically  and  functioned  continuously  thereafter  for  at 
least  three  generations  as  an  autonomous  Indian  entity  as 
established  in  criterion  (1)  above.   Evidence  of  tribal 
membership  required  by  the  Commission  includes  (but  is  not 
limited  to) : 

(A),  descendancy  rolls  prepared  by  the  Secretary  for 
the  petitioner  for  purposes  of  distributing  claims 
money,  providing  allotments,  or  other  purposes; 

(B).   State,  federal,  or  other  officials  records  or 
evidence  identifying  present  members  of  the  petitioner 
or  ancestors  of  present  members  of  the  petitioner,  as 
being  an  Indian  descendant  and  a  member  of  the 
petitioner; 

(C).   church,  school  and  other  similar  enrollment 
records  indicating  membership  in  the  petitioner; 

iD).   affidavits  of  recognition  by  tribal  elders, 
leaders,  or  the  tribal  governing  body  as  being  an 
Indian  descendant  of  the  Indian  group  and  a  member  of 
the  petitioner;   and 

(E).   other  records,  accounts  or  evidence  identifying 
the  person  as  a  member  of  the  petitioner. 
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TESTIMONY  OF  STEPHEN  V.  QUESENBERRY 

California  Indian  Legal  Services 

On  S.479 

Before  The  United  States  Senate  Committee 

On 

Indian  Affairs 

(May  23,  1995) 


Good  morning,  Mr.  Chairman,  and  distingtiished  members  of  the  Committee. 
My  name  is  Stephen  Quesenbeny .  I  am  the  Director  of  Litigation  for  California  Indian 
Legal  Services  (CILS),  a  statewide  Indian  legal  services  organization.  I  am  appearing 
here  today  on  behalf  of  the  Advisory  Council  on  California  Indian  Policy  and  its 
Recognition  Task  Force. 

The  Advisory  Council,  which  includes  representatives  of  California's  federally 
recognized,  terminated,  and  unacknowledged  tribes,  was  created  pursuant  to  the 
Advisory  Council  on  California  Indian  Policy  Act  of  1992,  Public  Law  102-416,  106  Stat. 
2131  (October  14,  1992).  In  creating  the  Advisory  Council,  Congress  authorized  and 
directed  it  to  "...identify  the  special  problems  confronting  [California's] 
unacknowledged  and  terminated  Indian  tribes  and  propose  reasonable  mechanisms  to 
provide  for  the  orderly  and  fair  consideration  of  requests  by  such  tribes  for  Federal 
acknowledgment... "  Id.,  Sec.  5(2).  So,  in  a  very  real  sense,  I  am  here  today  not  only 
to  comment  on  this  important  legislation,  but  to  describe  the  particular  needs  of 
California's  unacknowledged  tribes  with  respect  to  a  process  for  achieving  Federal 
acknowledgment.  I  have  testified  on  two  previous  occasions  (on  October  10,  1991,  and 
again  on  May  25,  1992)  before  the  former  House  Committee  on  Interior  and  Insular 
Affairs  on  an  earlier  bill  (H.R.  2144)  that,  as  originally  introduced,  would  have 
established  special  procedures  for  the  acknowledgment  of  California's  unacknowledged 
tribes. 

Mr.  Chairman,  we  appreciate  your  leadership  over  the  years  in  pressing  for 
legislation  to  reform  the  process  for  review  and  resolution  of  petitions  for  Federal 
acknowledgment.  Legislation  is  needed  to  replace  the  existing  Federal 
Acknowledgment  Process,  which  has  proved  to  be  ineffective,  time-consimung  and 
unduly  burdensome  for  petitioning  tribes.  There  have  been  36  California  tribes 
involved  in  the  FAP  process  since  1978.  Thirty-three  are  still  in  the  process;  one  has 
been  acknowledged  through  the  process  jmd  one  outside  the  process;  one  was  denied 
acknowledgment.  While  the  need  for  a  legislative  alternative  to  the  FAP  is  sorely 
needed,  S.479  does  not  address  the  major  problems  that  California's  unacknovvledged 
tribes  have  encovmtered,  or  expect  to  encoimter,  in  the  Federal  acknowledgement 
review  process. 
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Congress  has  recognized  the  unique  situation  and  problems  of  California  Indians 
on  many  occasions,  most  recently  in  1992  when  it  created  the  Advisory  Coimdl  on 
California  Indian  Policy  ("Advisory  Council").  Congress  empov^rered  the  Advisory 
Council  to  study  aind  make  recommendations  for  resolution  of  the  statvis  problems  of 
Ctilifomia's  unacknowledged  tribes.  I  have  provided  the  Committee  with  a  copy  of  a 
draft  California  bill  and  a  comparative  analysis  of  its  provisions  with  those  of  S.479. 
I  request  that  you  accept  those  documents  as  a  part  of  the  record  of  this  hearing.  The 
draft  California  Tribal  Stattis  Act  of  1995  (hereinafter  "California  Draft")  is  the  product 
of  numerous  meetings  and  considtations  between  the  Advisory  Council's  Recognition 
Task  Force  and  California's  unacknowledged  tribes  over  the  last  sue  months.  It  is  sub- 
mitted to  the  Senate  Committee  as  the  Advisory  Council's  recommendation  to 
Congress  for  a  fair,  just  and  timely  process  for  reviewing  the  petitions  for  Federal 
acknowledgment  by  California's  unacknowledged  tribes. 

The  unique  and  complex  history  of  the  Califomian  Indians  provides  the  basis  for 
a  California-specific  recognition  procedures  bill.  The  California  Draft  has  incorporated 
some  aspects  of  S.479  and  earlier  recognition  procedures  bills;  however,  it  has  a 
number  of  provisions  that  are  significantly  different  from  S.479  and  are  intended  to 
address  the  special  situation  of  California's  unacknowledged  tribes.  The  overriding 
concern  of  the  Advisory  Council  is  that  the  process  for  obtairung  federal  recognition, 
whether  it  be  national  or  California-specific  legislation,  must  be  fair  and  must  address 
the  specific  problems  the  recognition  criteria  present  for  California's  unacknowledged 
tribes. 

When  Congress  passed  the  Advisory  Council  on  California  Indian  Policy  Act  of 
1992,  it  recognized  that  the  status  problems  of  California's  xmacknowledged  tribes 
would  require  an  approach  unique  to  California.  The  reasons  for  this  are  related  to  the 
history  of  the  relationship  between  California  tribes  and  the  Federal  and  State 
governments.  California's  indigenous  peoples,  comprised  of  tribes  that  tended  to  be 
smaller  and,  to  a  certain  extent,  less  formally  structured  than  those  in  the  Plains  or  the 
East,  were  subjected  to  a  more  concentrated  and  devastating  influx  of  Euro- Americans 
into  their  homelands  than  any  other  native  population  of  the  United  States.  Post 
statehood  non-Indian  settlement  of  California  occurred  much  more  rapidly  and  with 
less  control  in  California  than  it  did  elsewhere.  As  a  result,  many  tribes  were 
disrupted  or  destroyed  before  their  structures  could  be  documented  or  studied. 

As  a  result  of  these  events,  the  Federal  Government's  dealings  with  Califonua 
tribes  have  a  more  confused  history  than  elsewhere.  More  than  one  himdred 
individual  California  tribes  were  recognized  when  the  Federal  Government  entered  into 
treaties  with  them  in  1851-1852,  and  then  refused,  in  the  Senate,  to  ratify  those  same 
treaties.  These  treaties  would  have  created  reservations  totalling  approximately  8.5 
million  acres.  In  1867,  v«th  the  passage  of  the  Four  Reservations  Act  and,  later,  in 
1890,  with  the  passage  of  the  Mission  Indian  Relief  Act,  Congress  recognized  groups 
of  California  tribes,  created  a  number  of  reservations  and,  in  some  instances,  con- 
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solidated  different  tribes  on  the  same  reservation.  At  the  time  of  the  Allotment  Act  in 
1887,  the  vast  majority  of  California  tribes  remained  landless.  While  individual  Indians 
who  had  never  abandoned  tribal  relations  qualified  for  public  domain  trust  allotments, 
the  tribes  themselves  remained  landless  and  tribal  ii\stitutions  were  discouraged  or 
prohibited.  The  situation  at  the  tvim  of  the  centiuy  was  grim.  Those  California 
Indians  who  had  survived  a  half-century  of  genodde  and  neglect  were,  for  the  most 
part,  landless  and  living  in  the  most  deplorable  condiHons,  poverty-stricken,  ill  and  iso- 
lated from  the  non-Indian  population.  Pursuant  to  the  Homeless  California  Indian  Acts 
of  the  early  1900s,  the  Bureau  of  Indian  Affairs  recognized  some  of  these  landless 
groups  of  California  Indians  by  purchasing  small  parcels  of  lands  for  their  benefit  and 
placing  them  in  trust  statiis.  ITie  California  Indian  Qaims  cases  added  to  the  confusion 
over  tribal  status  of  California  Indians.  While  the  courts  allowed  the  Indians  of 
California  to  pursue  claims  against  the  United  States  as  a  class,  that  decision  did  not 
imply  that  the  individual  California  tribes  had  abandoned  tribal  relations.  Indeed 
some  tribes  initially  had  pursued  separate  claims.  The  1950s  brought  yet  another  shift 
in  Federal  policy  when  Congress,  in  1958,  authorized  the  termination  of  those  Indian 
groups  residing  on  lands  ("rancherias")  acquired  under  the  Homeless  California  Indian 
Acts.  Today,  in  the  era  of  Indian  self-determination,  the  Federal  Government  recog- 
nizes a  govemment-to-govemment  relationship  with  103  California  tribes.  Rather  than 
fiulher  recount  the  complex  history  of  the  California  Indians  here,  I  refer  the 
Committee  to  my  testimony  of  October  10,  1991,  before  the  former  House 
Subcommittee  on  Interior  and  Insular  Affairs,  and  to  the  attached  Abbreviated 
Chronology  of  Significant  Facts  and  Events  Concerning  the  Relationship  Between  the 
United  States  and  the  California  Indians. 

In  my  following  comments,  I  will  address  the  Advisory  Council's 
recommendations  for  revision  of  S.479  to  address  the  specific  concerns  of  California's 
unacknowledged  tribes.  If  the  Committee  is  unwilling  to  entertain  a  Califomia-spedfic 
bill,  the  Advisory  Council  recommends  that  special  California  provisions,  consistent 
with  these  comments,  be  included  in  S.479  as  a  separate  title. 

Any  legislative  process  established  for  the  Federal  acknowledgment  of  California 
Indian  groups  should  have  two  fundamental  goals:  (1)  it  must  be  fair  and  essentially 
non-adversarial;  and  (2)  it  must  establish  a  proper  balance  between  two  contradictory 
elements:  the  need  for  a  detailed  and  reasonably  complete  evidentiary  record  of  tribal 
existence;  and  the  overwhelming  historical  evidence  of  the  Federal  and  State 
governments'  neglect  of  and  failure  to  protect  the  Califonua  Indiai\s,  their  lands  and 
their  culture,  during  critical  periods  of  California's  history.  While  there  are  parts  of 
S.479  which  we  can  support,  S.479  falls  short  of  both  of  these  goals.  Let  me  explain. 

The  Federal  Acknowledgment  Process  (FAP),  as  initially  conceived,  was  not 
intended  to  be  adversarial.  Rather,  it  was  intended  to  avoid  unnecessary  litigation  over 
tribal  status  issues  and  create  a  process  whereby  unacknowledged  tribes  could  prepare 
and  document  their  ciises  for  Federal  acknowledgment  and  present  them  in  a  non- 
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adversarial  forum  for  review  and  consideration.  While  many  unacknowledged  tribes 
that  have  been  involved  in  the  FAP  would  disagree  with  a  characterization  of  the 
process  as  non-adversarial,  the  concept  is  a  valid  and  important  one.  Because  the 
Federal  government  set  in  motion  many  of  the  factors  that  contributed  to  the 
dismantling  and  destruction  of  tribal  institutioris  and  cultiire,  it  is  both  fitting  and  just 
that  the  Federal  government  and  the  unacknowledged  tribes  engage  in  a  cooperative 
effort,  headed  by  an  independent  commission,  to  address  through  the  Federal 
acknowledgment  process  some  of  the  injustices  created  by  earlier  Federal  actions  and 
policies.  S.479  takes  a  different  approach.  In  effect,  S.479  creates  an  adversarial,  trial- 
type  expedited  process  for  resolution  of  petitions  for  Federal  acknowledgment.  This 
will  not  only  increase  the  expense  of  the  process  for  imacknowledged  tribes,  it  will 
place  most  of  the  process  in  the  hands  of  attorneys  and  experts,  diminishing  tribal 
involvement  and  increasing  the  potential  for  litigation. 

With  regard  to  the  second  goal  of  creating  a  balance  between  the  need  to 
document  tribal  existence  and  the  historical  record  of  the  Federal  and  State  efforts  to 
extinguish  that  existence,  S.479  is  totally  silent.  I  want  to  remind  the  Committee  that 
the  primary  effect  of  the  Federal  government's  failure  to  ratify  the  18  treaties  negotiated 
between  its  agents  and  over  100  California  Indian  tribes  in  1851-1852  was  to  render  the 
California  Indian  population  landless  —  homeless  in  their  own  homeland.  The  lack  of 
protected  homelands  made  the  California  Indian  tribes  extremely  vulnerable  to  the 
unprecedented  influx  of  Euro-Americans  that  occurred  during  the  mid-19th  century. 
Genocide,  mistreatment,  impoverishment  and  dispersal  of  the  California  Indians 
resulted.  While  the  allotment  period  in  most  areas  of  the  country  resulted  in  a 
unprecedented  transfer  of  Indian  trust  lands  into  non-Indian  ownership,  in  California, 
where  the  California  Indians  were  largely  landless,  the  Allotment  Act  actually  provided 
some  opportunity  for  individual  tribal  Indians  to  acquire  lands  on  the  public  domain. 
Nevertheless,  the  Allotment  Act  continued  the  Federal  government's  assault  on  tribal 
instituHoris  in  favor  of  creating  a  new  generation  of  Indians  assimilated  into  the  non- 
Indian  culture.  And,  at  the  same  time  that  the  Federal  government  was  discouraging 
or  dismantling  institutions  of  tribal  self-government  in  California,  the  State,  through 
its  laws,  had  reduced  the  status  of  the  California  Indians  to  little  more  than  indentured 
servants.  It  was  not  until  the  Indian  Reorganization  Act  of  1934  that  the  pendulum  of 
Federal  policy  finally  sw^img  to  a  position  of  support  for  the  reconstitution  and  reor- 
ganization of  Indian  tribes.  Nevertheless,  the  legacy  of  almost  a  centiuy  of  Federal  and 
State  hostility  towards  and  neglect  of  California's  tribes  took  a  tremendous  toU.  It 
would  be  disingenuous  for  Congress  now  to  ignore  this  dark  period  of  Federal  policy 
in  establishing  criteria  that  Indian  groups  affected  by  those  policies  must  meet  in  order 
to  obtain  or  reconfirm  (in  the  Ccise  of  previous  Federal  recognition)  the  status  of  a 
federally  recognized  tribe.   Yet,  S.479  seems  to  do  just  that. 

Both  S.479  and  the  draft  California  bill  have  five  basic  criteria  that  must  be  met 
by  a  petitioning  Indian  group.  Generally,  the  five  criteria  can  be  paraphrased  as 
follows:  (1)  identification  as  a  Indian  group  over  an  extended  period  of  time;  (2) 
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existence  as  a  distinct  conununity;  (3)  exercise  of  political  influence  or  authority  as  an 
autonomous  entity;  (4)  membership  requirements;  and  (5)  a  list  of  members  and  proof 
of  descendancy  from  an  Indian  group  that  existed  historically  or  from  historical  Indian 
groups  that  combined  and  functioned  as  a  single  autonomous  entity.  However,  within 
these  criteria,  there  are  significant  differences  between  S.479  and  the  California 
approach. 


Identification  as  an  Indian  group  over  an  extended  period  of  time 

The  problem  with  S.479  is  its  timeframe  for  identification  as  an  Indian  group  -- 
"substantially  continuous"  since  1871. 

The  California  draft  provides  for  a  longer  timeframe  ~  "historical  times  until 
present"  -  but  allows  for  interruptions  for  up  to  40  years  and  includes  a  rebuttable 
presumption  that  changes  in  the  community  interaction,  orgaiuzation  or  political 
influence  of  a  California  Indian  group,  which  occurred  during  the  period  from  1832  to 
1934,  did  not  constitute  either  abandonment  or  cessation  of  tribal  relations.  The  reason 
for  the  allowance  for  interruptions  and  this  presumption  is  that  the  Federal 
Government  should  not  be  allowed  to  benefit  from  its  own  poUdes  and  laws,  and 
those  of  the  State  of  California,  that  prohibited  or  discouraged  essential  elements  of 
tribal  authority  and  cultvu-e  during  this  period.  In  effect,  the  Federal  and  State 
governments  created  conditions  in  California  during  this  period  that  made  it 
impossible,  or  extremely  dangerous  or  difficult,  for  most  CaUfomia  Indian  tribes, 
especially  those  who  were  not  "protected"  by  the  Missions,  to  freely  or  publicly  engage 
in  tribal  relations  or  to  identify  themselves  as  Indians.  It  would  be  unconscionable  to 
force  California  Indian  groups  that  suffered  through  this  period  to  provide  evidence 
that,  for  the  most  part,  does  not  exist  because  of  the  actions  or  neglect  of  the  Federal 
and  State  governments.  If  there  has  been  volimtary  abandonment  or  cessation  of  tribal 
relations  during  this  period,  it  is  properly  the  Federal  Government's  burden  to  prove 
it. 

An  alternative  to  the  California  Draft's  approach  would  be  to  require  proof  of 
identification  as  an  Indian  group  from  1934,  the  date  of  the  Indian  Reorganization  Act 
(IRA),  to  the  present.  This  approach  makes  good  sense  for  two  reasons.  First,  the 
Federal  Government  rendered  most  of  the  Califorrua  Indians  landless  by  its  failure  to 
ratify  the  18  California  treaties.  Because  the  opportimity  to  organize  imder  the  IRA  was 
tied  to  the  tribes  and  Indians  residing  on  reservations,  California's  landless  tribes  were 
not  eligible  to  take  advantage  of  this  major,  favorable  shift  in  Federal  policy,  and 
therefore  lost  the  opportunity  for  formal  recogrution.  Second,  the  advent  of  a  new 
Indian  reorganization  policy  represented  the  first  time  since  the  pre-treaty  era  that 
California  tribes  were  encouraged  to  function  openly  and  publicly.  Using  1934  as  the 
base  date  also  would  eliminate  the  need  to  include  those  provisions  mentioned  above 
goverrung  presvunptions  and  allowance  for  interruptions  in  the  continuity  of  tribal 
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identity.  Petitioners,  therefore,  would  have  to  demonstrate  existence  as  a  distinct 
community  from  1934  to  the  present,  except  that  if  "the  character  of  the  group  as  an 
Indian  entity  has  from  time  to  time  been  derued  shall  not  be  considered  to  be 
conclusive  evidence  that  this  criterion  has  not  been  met. "  This  would  be  a  workable 
«md  fair  way  to  apply  this  criterion  to  petitioning  California  tribes. 


Existence  as  a  distinct  community 

In  the  California  Draft,  we  have  attempted  to  define  the  term  "commtmity"  more 
broadly  than  S.479  to  account  for  the  fact  that  genodde  and  California  state  laws  that 
indentiu-ed  and  discriminated  against  Indians  during  the  latter  half  of  the  19th  centtiry 
resulted  in  the  wide  geographic  dispersal  of  members  of  California  tribes.  Therefore, 
for  California  Indian  groups  the  focus  of  the  term  should  be  on  the  networks  of  sodal 
interaction  between  group  members  regardless  of  territorial  proximity,  though  "the 
geographic  proximity  of  members  to  one  another  and  to  any  group  settlement  or 
settlements"  would  stUl  be  a  factor  in  determining  whether  a  community  exists. 
Moreover,  as  long  as  there  is  an  existing  community  that  can  demonstrate  descendancy 
from  an  Indian  group  that  historically  inhabited  a  specific  area,  that  should  suffice. 

S.479  requires  that  an  Indian  group  must  prove  that  it  'has  existed  as  a 
commuijity  from  historical  times  to  the  present."  This  appears  to  require  that  an 
Indian  group  demonstrate  that  it  existed  as  a  commimity  at  every  point  in  time 
extending  over  more  than  a  centvuy.  This  is  an  almost  insurmoimtable  task  for  many 
California  tribes.  It  also  seems  to  overlap  v^th  the  first  criterion  regarding 
identification  as  an  Indian  group.  If  there  has  been  consistent  identification  of  a 
petifioner  as  a  California  Indian  group  at  different  points  in  time  over  an  extended 
period,  is  this  not  sigiuficant  evidence  that  a  community  existed  as  those  times? 

S.479  also  requires  that  a  'predominant  portion'  of  the  membership  of  the 
petitioner  comprise  a  community  as  defined.  The  California  Draft's  "substantial 
portion"  is  a  standard  that  more  accurately  reflects  the  unique  problems  created  by  the 
wide  geographic  dispersal  and  dislocation  of  Califonua  Indian  groups. 


Exercise  of  political  influence  or  authority  as  an  autonomous  entity 

This  criterion  has  some  overlap  with  the  previous  criterion  requiring  the 
existence  of  community.  Also,  S.479  requires  that  continuity  of  political  irtfluence  be 
demonstrated  from  historical  times  until  the  time  of  the  petition.  The  California  Draft 
allows  for  some  interruptions  by  requiring  that  political  influence  be  demonstrated  "on 
a  substantially  continuous  basis  from  historical  times  until  the  present. '  Some  of  the 
same  concerns  expressed  regarding  the  'community"  criterion  apply  here  as  well. 
However,  because  political  influence  or  authority,  as  used  in  S.479  and  the  California 
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Draft,  is  a  somewhat  amorphous  term,  it  does  not  pose  the  same  evidentiary  problems 
for  California  Indian  groups  as  S.479's  continuous  existence  as  a  distinct  Indian 
community  does. 


Membership  requirements 

This  criterion  is  essentially  the  same  in  S.479  and  the  California  draft. 


List  of  members  and  proof  of  descendancy  from  an  Indian  group  that  existed 
historically  or  from  historical  Indian  groups  that  combined  and  functioned  as  a  single 
autonomous  entity 

This  criterion  is  essentially  the  same  in  S.479  and  the  California  draft. 


Previous  Federal  Acknowledgment 

Another  area  where  S.479  should  be  revised  to  address  specific  concerns  of 
California  Indian  groups  is  where  a  group  can  demonstrate  previous  Federal 
acknowledgment.  S.479's  approach  is  to  require  that  the  petitioner  demonstrate,  by 
"a  preponderance  of  the  evidence",  that  such  acknowledgment  occurred  through  one 
of  four  listed  actions  by  the  Federal  government;  and  then  to  require  the  petitioner  to 
meet  the  five  basic  criteria  for  recognition  only  "wdth  respect  to  the  period  beginning 
on  the  date  of  the  applicable  action  [constituting  previous  federal  acknowledgment]  . . . 
and  ending  on  the  date  of  submission  of  the  petition. "  We  believe  the  burden  should 
be  allocated  more  fairly  and  that  a  rebuttable  presumption  of  Federal  acknowledgment 
should  attach  to  each  of  the  actions  of  the  Federal  government  listed  as  constituting 
such  acknowledgment. 

This  is  the  approach  of  the  California  Draft,  which  imposes  the  following  three 
requirements  before  the  presumption  attaches:  (a)  not  less  than  75  percent  of  the 
ciurent  members  of  the  petitioner  are  descendants  of  members  of  the  California  Indian 
group  with  respect  to  which  the  petitioner  bases  its  claim  of  acknowledgment;  (b)  the 
membership  of  the  petitioner  is  composed  primarily  of  persons  who  are  not  members 
of  any  other  Indian  tribe;  and  (c)  the  petitioner  is  the  successor  in  interest  to  a  treaty 
or  treaties  (whether  or  not  ratified),  or  has  been  the  subject  of  other  specifically  listed 
federal  actions.  Once  these  requirements  are  met,  the  presumption  attaches  that  the 
petitioner  has  been  previously  acknowledged  and  is  deemed  to  have  met  the  first  three 
criteria  for  present  acknowledgment.  Period.  The  burden  then  shifts  to  the 
goverrunent  to  rebut  the  evidence.  If  the  evidence  is  not  rebutted,  the  petitioner  must 
still  satisfy  the  last  two  criteria,  i.e.,  that  it  disclose  its  specific  membership  require- 
ments and  prove  that  its  members  are  descendants  of  a  California  Indian  group  that 
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existed  historically  or  of  historiccd  California  Indian  groups  that  combined  and 
functioned  as  a  single  autonomous  entity. 

S.479  is  too  heavily  weighted  in  favor  of  the  government,  even  where  the 
government's  own  actions  are  prima  fade  evidence  of  previous  Federal 
acknowledgment.    The  California  Draft  strikes  a  fairer  balance. 


Processing  the  petition  and  timeframes 

S .  479  establishes  a  timef rcime  for  review  of  petitions  for  Federal  acknowledgment 
that  appears  to  be  approximately  13  months  from  receipt  of  a  documented  petition. 
Both  the  adjudicatory  nature  of  this  process  and  the  condensed  timeframe  would 
present  problems  for  California's  imacknowledged  tribes.  First,  it  assumes  that  small, 
poor  tribes  will  have  the  substantial  resources  needed  to  docimient  their  petitions  and 
to  hire  attorneys  to  guide  them  through  the  preliminary  «md  adjudicatory  hearings. 
Second,  S.479  allows  amendment  of  a  petition  within  a  tight  90-day  period,  but  does 
not  specify  the  effect  of  a  failure  to  amend  and  does  not  allow  for  withdrawal  of  a 
petition  for  further  work.  Finally,  S.479  assumes  that,  in  addition  to  having  sufficient 
funds  to  prepare  and  document  a  petition,  a  petitioner  will  have  the  resources  to  retain 
and  transport  expert  witnesses  <md  an  attorney  to  the  hearings.  Under  the  existing 
criteria  for  Federal  acknowledgment,  petitioning  tribes  will  require  the  assistcmce  of  a 
genealogist,  anthropologist,  historian  and  attorney.  California's  unacknowledged  tribes 
operate  on  the  limited  resources  of  their  members,  most  of  whom  probably  qualify 
under  the  Federal  poverty  gmdelines.  How  can  these  tribes  be  expected  to  effectively 
participate  in  an  expedited,  advers<irial  process?  Even  if  grants  are  made  available 
through  the  Administration  for  Native  Americems,  will  they  be  substantial  enough  to 
ensure  effective  participation  by  California's  tribes?  In  the  past,  the  grants  made  to 
California  tribes  have  been  inadequate. 

The  California  Draft  takes  a  more  moderate  and  realistic  approach  taking  into 
account  the  fact  that  most  imacknowledged  tribes  are  small  groups  with  limited 
resovures.  Since  it  is  highly  unlikely  that  Congress  will  provide  sufficient  funds  to 
enable  these  tribes  to  effectively  participate  in  the  adversarial  process  as  formulated  in 
S.479,  the  process  should  be  modified.  And,  in  any  event,  the  adversarial  nature  of  the 
process  should  be  eliminated  or  at  least  minimized. 

The  California  Draft  provides  a  three-track  approach  with  relatively  generous 
timeframes  for  each.  One  track  is  for  unacknowledged  tribes  that  do  not  have  a  claim 
of  previous  Federal  acknowledgement  (Section  6(b));  the  second  is  for  tribes  that  can 
establish  a  presumption  of  previous  Federal  acknowledgment  (Section  6(d));  and  the 
third  is  for  those  tribes  that  have  received  and  responded  to  one  (or  more)  obvious 
deficiency  letters  and  wish  to  have  review  of  their  petitioiis  completed  by  the  Assistant 
Secretary  vmder  the  new  statutory  criteria  (Section  10).  The  maximum  time  periods  for 
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each  of  the  three  tracks  would  be:  approximately  33  months  for  petitions  under  Section 
6(b);  approximately  21  months  for  petitions  under  Section  6(d)  :  and  approximately  24 
months  for  petitions  under  Section  10.  These  are  maximum  timeframes  that  could  be 
condensed  substantially  depending  on  the  thoroughness  of  the  petition  as  initially 
submitted.  While  the  Advisory  Council  supports  a  process  that  will  bring  some  timely 
finality  to  the  problems  of  Federal  acknowledgment  in  California,  it  does  not  support 
a  process  that  pushes  unacknowledged  tribes  through  an  adversarial  process  on  an 
expedited  basis. 

The  Advisory  Council's  comments  proceed  from  the  basic  assumption  that 
legislation  to  address  the  Federal  acknowledgment  problem  must,  in  part,  have  a 
remedial  purpose.  In  California,  tribal  status  problems  are  the  product  of  more  than 
a  centvuy  of  inconsistent  Federal  policies  and  actions.  State-sponsored  genocide  against 
the  Indian  population,  and  general  neglect.  If  a  fair  and  just  remedy  to  these  problems 
is  to  be  fashioned,  it  must  be  one  that  is  essentially  non-adversarial  in  natiu-e.  This  is 
not  to  imply  that  every  petitioner  will  succeed,  but  only  that  the  independent 
commission  created  by  Congress  will  work  cooperatively  within  specifically  defined 
timeframes  and  statutory  directives  to  assist  the  unacknowledged  tribes  in  presenting 
fully  documented  petitions  on  which  informed  decisions  can  be  made. 

The  Advisory  Council  welcomes  the  opportunity  to  work  with  the  Committee 
and  its  staff  to  develop  legislation  that  creates  a  fair  process  for  review  of  Federal 
acknowledgment  petitions  by  CaUfomia's  unacknowledged  tribes.  S.479  in  its  present 
form,  however,  is  not  an  acceptable  alternative  to  the  existing  FAP  process. 

We  urge  the  Committee,  first,  to  consider  the  California  Draft  as  a  viable 
alternative  for  resolution  of  the  status  problems  of  California's  imacknowledged  tribes; 
and,  second,  if  S.479  is  to  be  the  only  recognition  procedures  legislation,  to  ensiire  that 
the  Califomia-spedfic  provisions  are  included  as  a  septate  title. 

Thank  you  for  the  opportunity  to  present  the  views  of  the  Advisory  Council  on 
this  important  legislation. 
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^BREVIATED  CHRONOLOGY  OF  SIGNIHCANT  FACl.  AND  EVENTS 

CONCERNING  "mE  RELATIONSHIP  BET^VEEN  THE  lINTm.  STATES  AND 

THE  CALIFORNIA  INDIANS 

p^     ,766  Prior  to  the  arrival  of  the  Spanish,  the  Indians  of 

^  ■  ^'^^  Slifomia  wei^  comprised  of  approxnnately  500 

separate  and  distinct  tribes  or  bax.ds.   Estun^s  of 

the   native   population   range   from    100,000   to 

300,000. 

,848  The  Treaty  of  Guadalupe  Hidalgo  ends  the  war 

^^  between  the  United  States  and  Mexico.     I^ds 

comprising  what  is  now  the  State  of  Califorma  are 

ceded  to  the  United  States. 

,oco  California   is   admitted   to   statehood.       Act   of 

^^^  September  9,  1850,  9  Stat.  452.    This,  combmed 

Si  the  discovery  of  gold  in   1848,   mcreases 

resistance  to  the  Indians'  just  claims  to  their 

aboriginal  lands. 

^.nt  30   1850  Congress  appropriates  ftinds  for  the  President  to 

Sept.  30,  1850  gnj  ^^^^^^^^^^^^^  to  study  the  California 

situation  and  negotiate  land  cessions  through  treaUes 
with  the  "various  Indian  tribes"  in  California. 
9  Stat.  519,  558. 

xM.rr^h-x   tRSi  consress  passes  the  Land  Claims  Act  of  1851, 

March  3.  1851  ^''^^J^  ^^^^^  -An  Act  to  Ascertain  and  Settle 

the  Land  Claims  in  the  State  of  California."  The  Art 
provides  that  aU  lands  in  California,  claim  to  winch  is 
invalid  or  not  presented  within  a  two  year  penod, 
will  pass  into  the  public  domain. 

March  1851  -  United  States  Commissioners  meet  with  402 

J^l  1852  Indian     chiefs     and     headmen    ^representing 

January  183/  ^    ^^imately    one-thiitl    to    one-half    of    the 
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California  tribes  and  negotiate  eighteen 
treaties  signed  by  139  of  these  tribal 
representatives.   Many  of  the  California 
Indians  begin  the  process  of  removal  to  the 
designated  treaty  lands.    The  treaties  would  have 
established  an  Indian  land  base  in  California  of 
approximately  8.5  million  acres  and  would  have 
constituted  formal  recognition  of  most,  if  not  all, 
of  the  present-day  "unacknowledged"  California 
tribes. 

1852  The  United  State-.  Senate,  under  pressure  from  a 

racist  California  ccngressional  delegation,  refuses  to 
ratify  the  eighteen  California  Indian  treaties  and 
places  them  under  seal.  The  effect  of  the  failure  to 
ratify  the  treaties,  combined  with  the  limitations 
period  of  the  1851  Land  Claims  Act  barring  any 
Indian  claims  not  presented  within  two  (2)  years,  is 
to  extinguish  the  aboriginal  title  claims  of  the 
California  Indians. 

1851-1890  The  1890  report  of  the  Commissioner  of  Indian 

Affairs  records  a  California  Indian  population  of 
15,283,  representing  a  decline  in  population  of 
approximately  eighty-six  percent  (86%)  from  the 
most  conservative  1851  population  estimate  of 
110,000.  During  this  period,  the  white  population 
forced  the  Indians  off  their  land,  relocate!  them 
away  from  populated  areas,  exploited  them  as  a 
source  of  indentured  labor,  and  slaughtered  them 
with  impunity  if  they  resisted.  The  term 
"extermination"  was  in  popular  usage  as  the 
solution  to  the  "Indian  problem." 

April  13,  1864  Congress  passes  the  "Four  Reservations  Act",  13 

Stat.  39,  authorizing  four  large  reservations  to  be 
established  in  different  parts  of  the  State  of 
California  for  the  purpose  of  removing  to  these 
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lands  certain  tribes  and  bands  of  California  Indians. 

,  oQo  The  SmUey  Commission  is  appointed  to  conduct  a 

survey  of  the  conditions  of  the  Southern  Cahforma 
Indians.  The  Commission's  work  results  m  passage 
of  the  Mission  Indian  ReUef  Act  of  1891,  26  Sut. 
712  which  sets  aside  small  parcels  of  land  m 
Southern  California  as  reservations  for  different 
bands  of  Indians  referred  to  as  "Mission  Indians. 

The  injunction  of  secrecy  that  the  Senate  had  placed 
on  the  eighteen  unratified  California  Indian  treaties 
is  removed  by  order  of  the  Senate  and,  for  the  first 
time,  the  public  is  informed  of  the  treaties 
existence.  Attention  is  focused  on  the  seventy  of 
Uving  conditions  and  abject  poverty  of  the 
California  Indians. 

1906-1910  A  series  of  appropriation  Acts,   known  as  the 

"homeless  California  Indian"  Acts,  are  passed, 
providing  ftinds  to  purchase  smaU  tracts  of  land  m 
the  central  and  northern  areas  of  California  for  the 
landless,  destitute  Indians  of  those  areas.  Remnants 
of  California  tribes  and  bands  are  restored  to 
modest  parcels  of  land  and  accorded  some  measure 
of  protection  and  recognition  by  the  federal 
government.  These  land  acquisitions  become  what 
has  been  referred  to  in  California  as  the  Ranchena 
System.  (The  term  "rancheria"  means,  essentiaUy, 
a  small  Indian  reservation.) 

rvri.mher4   1944     The  U.S.  Court  of  Claims  awards  more  than  36,000 
'  California  Indians  $17  million  -  or  a  per  capita 

payment  of  $150.00  -  for  the  lands  that  had  been 
promised  in  the  eighteen  unratified  treaties.  Ihe 
TnHians  of  Calif""'^''  ^  U"'ted  States.  102  Q.  CI. 
837  (1944). 
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1958  Congress  reverses  its  policy  of  supporting  tribal 

self-government  and  institutes  a  policy  supporting 
termination  of  the  federal-tribal  relationship.  The 
Rancheria  Act  of  August  18,  1958,  72  Stat.  619,  as 
amended  by  the  Act  of  August  11,  1964,  78  Stat. 
390,  is  passed  providing  for  the  termination  of 
forty-one  (41)  California  rancherias  and  their  tribal 
communities. 

1958-1967  Implementation  of  the  Rancheria  Act  results  in 

termination  of  the  protected  trust  status  of  thirty- 
nine  (39)  Indian  rancherias  and  the  Indian  status  of 
the  resident  Indian  populations. 

1964  The     Indian     Claims     Commission     enters     a 

compromise  settlement  on  the  remaining  California 
Indian  land  claims,  resulting  in  a  payment  of  about 
$29  million  for  64,425,0(X)  acres  -  or  a  per  capita 
payment  of  less  than  $7(X).  S^,  Thompson,  et  al. 
V.  United  States.  13  Ind.  CI.  Comm.  369  (1964). 

1977  The  Bureau  of  Indian  Affairs  issues  a  report  entitled 

"A  Report  to  the  Commissioner  of  the  Bureau  of 
Indian  Affairs  Regarding  Funding  of  Bureau 
Programs  in  the  Sacramento  Area."  The  rejxjrt 
describes  the  historical  mistreatment  of  California 
Indians,  the  total  failure  of  the  termination  policy  in 
California,  and  the  gross  disparities  in  the  Bureau's 
funding  of  Indian  programs  in  California  compared 
with  other  areas  of  the  country. 

1984  The  California  Indian  Task  Force  issues  a  report  on 

the  major  issues  of  concern  to  the  Indian  people  of 
California.  The  Report,  like  the  1977  BIA  Report, 
highlights  the  lack  of  adequate  and  equitable 
funding  for  Indian  programs  in  California  and 
criticizes  the  Bureau's  documented  bias  against 
California  Indians  in  establishing  budget  allocations 
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and  program  levels. 

,Q««  Congress     passes     the     Indian     Health     Care 

*^'*  Sment'of  1988,  102  Stat.  4827  recogmzmg 

that  eUgibiUty  for  health  care  benefits  under  the 
Indian  Health  Care  Improvement  Act  must  t« 
extended  to  California  Indians  regardless  of  tnbal 
status.  S^  25  U.S.C.  §1679.  At  the  same  ume 
that  Congress  is  recognizing  the  eUgibility  of  all 
California  Indians  for  health  care,  the  Bureau  of 
Indian  Affairs  is  seeking  to  resinct  higher 
education,  HIP  and  other  benefits  to  oriy  Uiose 
California  Indians  who  are  members  of  "jb^  b^al 
in  the  Federal  Register  pursuant  to  25  CFR  Part  »J. 

1992  Congress  passes  the  Advisory  Council  on  C^orma 

Indian  Policy  Act.  PubUc  Law  102-416,  106  Stat. 
2131  (October  14,  1992),  estabUshing  a  statewide 
Indian  CouncU  consisting  of  representauves  of 
federally  recognized,  terminated,  and 
unacknowledged  tribes.  THe  CouncU  s  mandate 
includes  submission  of  recommendauons  to 
Congress  regaixiing  remedial  measures  to  address 
the  special  status  problems  of  Cahforma  s 
terminated  and  unacknowledged  tribes,  and  the 
needs  of  California  Indians  relating  to  economic 
self-sufficiency. 
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imSAUHMi  NATION 

pifstioem;  saukam  matioh  cultuhal  nesnvATioN  associatiom 
p.OMOt  ti$$  eoMcono,  ca  94521      phoms  s  fax.-  stomsntM 
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Senator  John  McCain 


FROMi    Donna  Haro ,  Aaklet 
President,  SNCPA 


The  Salinan  Nation  would  like  to  make  the  following 
regarding  your  Recognition  Bill  S.479. 

1.  We  would  like  to  thank  you  for  the  special  interest   you  have 
taken  regarding  the  plight  of  the  unrecognized  tribes. 

2.  We  would  ask  that  you  not  allow  ANY  bill  to  pass  that  would 
require  a  blood  quantum  minimum  of  one-quarter.   Because  of 
the  assimilation  that  the  California  Indians,  and  others 
were  forced  Into,  some  of  our  children  are  not  one-quarter, 
and  they  would  be  left  out  of  educational  and  other  benefits 
that  they  are  entitled  to. 

There  la  also  the  problem,  in  California,  of  the  Mission 
era,  where  many  California  Indians  have  blood  from  more 
than  one  tribe.   The  People  were  scattered  all  over  Calif- 
ornia by  the  Padres  and  Spanish  soldiers,  so  their  blood 
did  not  remain  purely  from  one  tribe.   Many  of  our  People 
ere  one-half,  and  more,  California  Indian,  but  because  they 
are  less  than  one-quarter  Salinan,  they  would  not  qualify 
for  any   Native  American  rights  at  all  It  there  is  a  blood 
quantum  cr  1  ter  ia  . 

Therefore,  we  need  for  the  criteria  to  be  by  descendancy, 
only 

3.  Conn  1  a s 1 o n  on  Recognition:   Of  the  three  members  appointed 
by  the  President,  we  would  ask  that  at  least  one  be  from 

a  California  tribe.   We  would  also  ask  that  the  principal 
office  be  located  centrally,  Instead  of  in  Washington,  D.C., 
so  that  it  wouldn't  be  such  a  great  distance  for  the 
California  appointee  to  travel. 


202 


Petitions    for    Recognltloni      The    term   "splinter   group      needs 
to    be   more    clearly    defined.      The    Sal inan    Nation    does    not 
have    that    problem,    because    we    are    the    only    Sallnan    tribe    In 
our    territory.       But,    there    are  many    other    tribes    who    fell 
through    the    cracks    when    the    reservations    were    established 
who    are    not    recognized,    but    should    be.      Talte    the    Chumash    for 
example.       There     i«    a    Chwnash    reservation    at     Santa    Tnez  , 
but     there    are    about     three    other    Chumash    tribes    who    are    not 
a    part     of    the    reservation,     and    hence    do    not    have    the    rights 
aa    a    tribe    that   'they    are    entitled    to.       They    could    be 
oonitdered    a    ^adrifjlnter    group"    by    your    definition,    and    their 
petljjtl^Bji    fp'r'|iil|aBfegnI  tion    would    not    be    accepted. 

There    is    also    a    concern    regarding    the    terminated    groups. 
Simply    because    a    tribe    has    been     terminated    by    a    government 
agency    does    not    mean    that    tribe    is    not    a    legitimate 
sovereign    entity.       Many    tribes    were    wrongfully    terminated, 
and    if    they    can    prove,    through    the    recognition    process, 
that    they    are,    and    have    been,    a    legitimate    tribe,    then    they 
should    have    the    right    to    their    federal    acknowledgment. 

Requirements   of    Petition:    (1)    Due    to    the    specific   problems    ii 
California,    there    have   been  gaps    in    tine   where    no    tribal 
activity   has    been    allowed    to    take    place.      The    Mission   era 
for    example.       From   the    time    that    the  missions    were 
established,    in    around    1769,    through    the    time    of    secular- 
isation,    in    approximately    1935,    the    California    Indians    were 
tortured    and    killed    if    they    even    spoke    their    own    language. 
Therefore,    they    could    not    function    as    a    "legitimate    tribe" 
according     to    the    government's    definition. 

There    is    also    the    problem,    though,    with    the    1871    basis, 
because    that    can    cause    confusion    within    the    tribes    regard- 
ing   boundaries.        It    is   my    suggestion    that    you    use 
"historical    times"    as    your     identification    basis.       Calif- 
ornia,   for    example,    began    it's    "historical     times"     in    1769, 
when    the       Portola    expedition   brought     the    Padres    into 
California    and    began    establishing    the    Missions. 

I    do    agree    with    your    criteria:     "a    statement    of     facts    estab- 
lishing   that    petitioner    has    been     identified    as    an    American 
Indian    entity    on    a    SUBSTANTIALLY   continuous    basis".       This 
would    take    care    of    the    time    gaps    that    every    Indian    tribe 
has    experienced. 

(Z)    I    would    ask    that    you   change    the    words,    "predominant 
portion"    to    "substantial    portion". 


Exceptions:   The  four  exceptions  listed  make  me  very 
uncomfortable.   They  are  very  broad.   Take  for  Instance 
"party  to  a  treaty  or  treaties".   The  Sallnan  Nation 
went  underground  for  survival  during  the  treaty  period, 
so  we  were  not  a  part  of  any  treaty.   That  does  not 
mean,  however,  that  we  are  not  a  legitimate  tribe. 
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The  tribal  membership  should  be  comprised  only  by  those 
who  are  not  enrolled  in  another  tribe.   The  individual 
must  make  a  choice  of  the  tribe  that  they  will  be  legally 
affiliated  with,  even  if  they  have  the  blood  of  two  or 
more  t r  ibes  . 

Deadline:   "a  deadline  for  submission  of  petitions  that  is 
six  years  after  the  date  of  enactment  of  this  act"  should 
be  deleted.   There  should,  very  definitely,  not  be  a 
deadline  for  submission  of  petitions.   The  obvious  reason 
is  that  most  of  the  tribes  do  not  have  the  financial  support 
to  pay  for  the  processes  required  to  get  to  the  point  of 
submitting  a  petition. 

The  lack  of  education  is  also  a  factor  in  a  tribe's  not 

filing  a   petition  within  the  six  year  time  limit.   Many 

People  are  intimidated  by  the  government,  and  are   afraid  tc 

speak  up.    The  more  educated  our  People  become,  the  more 

willing  they  will  be  to  speak  out  for  their  tribe. 

Implementation  of  Decisions:   The  process  of  recognition 
Is  taking  far  too  long.   The  appeals  process  Is  also  too 
long.   The  government  has  been  working  with  unrecognized 
tribes  for  many,  many  years  now,  and  should  be  familiar 
with  what  Is  and  is  not  lacking  in  the  petitions.   This 
process  should  be  done  expeditiously  in  a  "time  is  of  the 
essence"  manner . 

THE  COMPLETE  PROCESS,  FROM  THE  TIME  OF  SUBMITTING  THE 
PETITION,  TO  THE  ACKNOWLEDGEMENT  OR  FINAL  DENIAL, 
INCLUDINQ  THE  APPEALS,  SHOULD  TAKE  NO  MORE  THAW  36  5 
DAYS  I  8  '.       Any  longer  than  this  is  simply  inefficiency 
on  the  part  of  the  government  employees. 

These  employees  should  be  working  themselves  out  of  a 
Job  by  processing  all  of  the  petitions  very  quickly. 
Not  trying  to  establish  Job  security  by  extending  the 
process  for  three  or  more  years . 
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Th««e  •mployeea  ,  once  thair  work  Is  completed,  (the 

greatest  portion  of  It  at  least)  should  be  guaranteed 

an  equal  or  greater  governmental  position.   They  should 

be  rewarded  for  their  hard  work,  not  penalised  by  being 
out  of  a  Job 

9.    Membership  Rolls:   The  greatest  portion  of  the  membership 

rolls  should  be  completed  before  the  petition  is   submitted. 
If  you  don't  have  a  tribal  roll,  you  don't  have  a  tribe. 

.;^.i,'  10.  Upon  Federal  Acknowledgement,  a  set  amount  of  money  should 
f4^  be  included  for  the  economic  development  plans,  etc.  for  each 

tribe  acknowledged.   It  is  not  the  desire  of  the  unrecognised 
tribes  to  take  from  the  already  overburdened  "pie"  now  being 
divided  among  the  recognized  tribes. 

I  would  also  like  to  thank  you.  Senator  McCain,  tor  the  time 
you  have  taken  to  correspondence  with  our  Tribal  member,  Debra 
Krol,  who  Is  attending  college  in  Arizona.  She  holds  you  in  high 
regard,  and  believes  that  you  are  very  sincere  regarding  your 
efforts  for  our  People,  and  that  you  are  not  supporting  Indian 
causes  for  political  reasons  only. 

Thank  you, 
OfntiiB    Baro 


u 


^^-^ 
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STATEMENT  OF  STAN  JONES,  CHAIRMAN  OF  THE  TULALIP  TRIBES  OF 

WASHINGTON,  BEFORE  THE  SENATE  INDIAN  COMMITTEE 

ON  S.  479,  A  BILL  TO  ESTABLISH  ADMINISTRATIVE  PROCEDURES  TO  EXTEND 

FEDERAL  RECOGNITION  TO  CERTAIN  INDIAN  GROUPS. 

MAY  23, 1995 


Good  Morning  Mr.  Chairman,  and  Members  of  the  Committee.  My  name  is  Stan 
Jones,  C'u  Scho-Hallem,  I  am  the  Chairman  of  the  Tulalip  Tribes  of  Washington  which  is 
the  adjudicated  successor  in  interest  to  the  aboriginal  Snohomish,  Snoqualmie, 
Skykomish  and  other  allied  tribes  and  bands  signatory  to  the  Treaty  of  Point  Elliott.  Our 
ancestors  honored  their  treaty  promise  by  coming  to  reside  together  on  the  Tulalip  Indian 
Reservation;  and  who  ultimately  reorganized  as  a  single  Indian  tribe  under  the  Indian 
Reorganization  Act  of  1934  and  took  the  name  the  Tulalip  Tribes  after  Tulalip  Bay.  I 
would  like  to  thank  you  for  allowing  me  to  present  testimony  before  the  Committee  today. 

First  of  all,  I  would  like  to  thank  Senator  McCain  for  his  leadership  on  Indian  issues 
and  for  introducing  legislation  to  establish  fair,  clear  and  consistent  standards  to  provide 
for  administrative  procedures  to  extend  Federal  recognition  to  certain  Indian  groups. 
Clarification  of  acknowledgment  standards  will  permit  the  recognition  of  bona  fide  Indian 
tribes,  while  effectively  screening  out  social  groups  that  are  organizations  or  associations 
comprised  of  people  of  American  Indian  ancestry.  We  would  also  like  to  thank  Senator 
McCain  for  recognizing  the  importance  of  honoring  Federal  Court  decisions  in  the 
acknowledgment  process. 

The  Tulalip  Tribes  support  S.  479.  However,  we  would  appreciate  the  opportunity 
to  suggest  language  which  would  strengthen  the  legislation. 

CONSISTENCY  OF  STANDARDS 

We  recommend  that  the  procedures  and  standards  of  the  bill  be  made  to  apply 
both  to  petitions  transferred  to  the  Commission  and  to  petitions  retained  by  BAR.  This  will 
avoid  the  creation  of  a  double  standard  for  recognition  and  assure  that  all  groups 
recognized  satisfy  the  minimum  criteria  established  by  the  Congress.  This  will  also 
assure  uniformity  of  treatment  of  petitioning  groups  and  interested  Indian  tribes  in  both 
processes. 

FEDERAL  COURTS 

We  also  recommend  that  the  provisions  requiring  Federal  Court  decisions  to  be 
honored  in  the  acknowledgment  process  should  apply  in  all  situations  where  a  Federal 
Court  has  reached  a  final  judgment  as  to  the  status  of  a  group.   Federal  Court  decisions 
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should  be  honored  where  a  group's  status  is  adjudicated  as  an  issue  in  a  case  to  which 
the  group  is  a  party,  and  also  where  the  group's  status  is  adjudicated  to  determine  its 
entitlement  to  intervene. 

COMMUNITY 

We  recommend  that  the  standards  for  acknowledgment  should  be  strengthened 
by  requiring  a  showing  that  petitioners  demonstrate  not  only  the  social  interaction  and 
cultural  attributes,  but  also  the  geographic  community  attributes,  possessed  by  bona  fide 
Indian  tribes.  Such  a  requirement  is  necessary  to  assure  that  acknowledgment  is  not 
extended  to  organizations  of  Indian  descendants  with  widely  scattered  membership  on 
the  basis  of  social  interaction  alone. 

Mere  social  interaction  among,  and  social  distinctiveness  of,  organizations  of 
Indian  descendants  is  not  alone  a  sufficient  test  for  the  existence  of  sovereign  Indian 
tribal  community.  An  Indian  tribe  "must  be  something  more"  than  a  private  voluntary 
social  organization.  United  States  v.  Mazurie.  419  U.S.  544.  557  (1975).  Tribes  are 
"distinctly  Indian  communities."  United  States  v.  Sandoval.  231  U.S.  28,  46  (1913).  They 
are  a  "people  distinct  from  others."  The  Kansas  Indians.  72  U.S.  (5  Wall)  737,  755-56 
(1867).  The  courts  have  recognized  that  such  distinctness  has  a  temtorial  component: 

"By  a  'tribe'  we  understand  a  body  of  Indians  of  the  same  or  similar  race,  united  in 
a  community  under  one  leadership  or  government,  and  inhabiting  a  particular 
though  sometimes  ill-defined  territory." 

Montoya  v.  United  States.  180  U.S.  261,  266  (1901).  See  gISO.  Native  VJIIgge  Pf  NoataK 
V.  Hoffman.  896  F.  2d  1157  (9th  Cir.  1990))  ("Indians  of  the  same  race  united  in  a 
community  under  a  single  govemment  in  a  particular  tenitory").  United  States  v. 
Washington.  641  F.  2d  1368,  1373-74  (9th  Cir.  1981),  cert,  den..  454  U.S.  1143  (1982) 
(holding  that  Indian  groups  had  not  survived  as  distinct  communities  where  their 
membership  had  not  settled  in  distinctively  Indian  residential  areas). 

Disbursed  petitioning  groups  with  no  distinct  geographic  settlement  areas  are  not 
bona  fide  Indian  tribes.  Extending  sovereignty  to  widely  disbursed  groups  that  are  mere 
"social  communities"  has  wide  ranging  implications.  Recognition  of  such  groups  would 
demean  the  sovereignty  of,  and  dilute  the  scarce  Federal  resources  available  to  assist, 
truly  sovereign  Indian  tribal  governments  and  their  peoples.  Recognition  of  an  Indian 
group  as  a  sovereign  Indian  tribe  is  a  serious  matter  with  serious  consequences. 
Watering-down  the  criteria  for  acknowledgment  to  include  groups  without  any  distinct 
geographical  settlement  areas,  will  serve  to  trivialize  tribal  sovereignty  by  opening  the 
flood-gates  to  recognition  of  groups  that  do  not  fall  v;ithin  the  common  public 
understanding  and  legal  definition  of  "Indian  tribes,"  but  rather  have  become  assimilated 
into  non-Indian  society,  living  widely  scattered  among  non-Indian  populations. 
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Second,  we  recommend  that  the  evidentiary  showing  of  the  social  interaction  and 
cultural  aspects  of  community  be  made  to  include,  at  a  minimum,  each  of  the  items  listed 
in  section  5(b)(2)(B),  which  are  attributes  possessed  by  bona  fide  Indian  tribal 
communities. 

Third,  we  recommend  that  the  "safe-harbor"  provisions  of  section  5(b)(2)(C)  be 
altered  to  require  a  group  to  show  each  of  the  listed  items  in  order  for  acknowledgment  to 
be  mandated.  The  fact  that  a  group  may  possess  one  of  these  attributes  is  insufficient  to 
demonstrate  that  it  is  a  bona  fide  Indian  tribal  community. 

TRIBAL  ENTITIES 

We  also  recommend  that  the  first  criteria  for  recognition  should  be  revised  to 
require  that  a  petitioner  has  been  identified  as  an  American  Indian  tribal  entity,  not  just  an 
entity  that  is  American  Indian  in  nature.  There  are  many  examples  of  American  Indian 
entities  that  are  not  bona  fide  Indian  tribes.  The  acknowledgment  test  should  be  whether 
the  group  is  an  Indian  tribal  entity,  not  just  any  American  Indian  entity. 

PARTICIPATION  OF  INTERESTED  PARTIES/APPEALS 

The  Tulalip  Tribes  suggest  that  Federally  recognized  tribes  have  a  strong  interest 
in  the  acknowledgment  of  any  group  within  the  same  state  or  within  the  tribes'  usual  and 
accustomed  hunting,  gathering  and  fishing  areas.  We  recommend  that  such  Federally 
recognized  tribes  be  afforded  formal  opportunity  to  participate  as  interested  parties  in 
acknowledgment  proceedings  and  a  formal  right  of  appeal. 

We  also  recommend  that  an  appeal  of  an  acknowledgment  decision  by  an 
interested  party  not  be  barred  by  a  newly  recognized  group's  sovereign  immunity.  This 
will  avoid  the  prospect  that,  as  in  Masayesva  v.  Zah.  792  F.  Supp.  1 178  (D.  Ariz.  1992),  a 
newly  recognized  group  could  defeat  a  recognized  Tribe's  right  to  secure  review  of  an 
acknowledgment  decision  by  asserting  sovereign  immunity  to  prevent  the  group's  joinder 
to  the  appeal. 

Additionally,  we  recommend  that  petitioner's  and  interested  parties  have  the  option 
of  filing  appeals  of  acknowledgment  decisions  in  the  district  where  the  petitioner  resides 
(and  where  parties  of  interest  are  most  likely  to  be  located),  thus  avoiding  the  expense  of 
remote  litigation  in  the  District  of  Columbia. 

PRESERVATION  OF  TREATY  RIGHTS 

Finally,  we  recommend  that  the  language  of  the  bill  be  revised  to  expressly 
preserve  both  treaty  and  other  property  rights  of  Federally  recognized  tribes,  and  to  avoid 
an  implication  that  unrecognized  groups  are  viewed  by  the  Congress  as  having  claims  to 
the  property  rights  of  Federally  recognized  tribes. 
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THE  TULALIP  TRIBES'  RECOMMENDED  AMENDMENTS  TO  S.  479 

1.  Consideration  of  Petitions  -  Specifically,  the  Tulalip  Tribes  recommend  that  a 
new  Section  7(b)(3)  be  added. 

"Upon  the  date  of  enactment  of  this  Act,  the  standards,  procedures  and  provisions 
hereof  shall  apply  to: 

(A)  petitions  for  Federal  acknowledgment  transferred  to  the  Commission 
under  section  5(a)(3)(A);  and 

(B)  petitions  retained  by  the  Secretary  and  the  Department  of  the  Interior 
under  section  5(a)(3)(B),  In  the  event  of  inconsistency  or  conflict  between 
the  provisions  of  this  Act  and  regulations  promulgated  by  the  Secretary,  this 
Act  shall  control." 

2.  Federal  Courts  -  In  Section  5(a)(2)(E)(i)  delete  the  word  "any"  and  insert  in  lieu 
thereof  the  word  "an";  and  also  delete  the  phrase  "to  which  the  group  was  a  party". 

3.  Community  -  To  address  concerns  regarding  the  definition  of  community,  the 
Tulalip  Tribes  recommend  the  following  revisions  to  the  bill: 

(1)  Delete  the  existing  definition  of  "community"  and  substitute  the  following: 

"The  term  "community"  means  a  group  of  Indian  people  that  is  able 
to  demonstrate  that- 

(i)         a    predominate    portion    of    its    membership    lives 

concentrated  in  a  specific  geographic  settlement  area  or  areas, 

distinct  from  other  populations  in  the  area(s),  and  who  are  viewed  by 

other  populations   in  the  area(s)   as  an  American    Indian   tribal 

community; 

(ii)        consistent      interactions      and      significant      social 

relationships     occur    and     exist     broadly     among     the     group's 

membership;  and 

(iii)       the  members  of  such  group  are  culturally  and  socially 

differentiated  from  and  identified  as  distinct  from  non-members. 
Such  term  shall  be  understood  in  the  context  of  history,  culture,  and  social 
organization  of  the  group,  taking  into  account  the  geography  of  the  region  in 
which  the  group  resides." 

(2)  Revise  the  Section  5(b)(2)  to  read  as  follows: 

"(B)  EVIDENCE. -Evidence  that  the  Commission  relies  upon  in 
determining  that  the  petitioner  meets  the  criterion  described  in  ciauses  (ii) 
and  (iii)  of  subparagraph  (A)  shall  include  the  following  items:  {continue 
with  text  of  bill} 
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(3)        Revise  Section  5(b)(2)(C)  to  read  as  follows; 

"(C)  CRITERIA  FOR  SUFFICIENT  EVIDENCE -The  Commission 
shall  consider  the  petitioner  to  have  provided  sufficient  evidence  of 
community  at  a  given  point  in  time  if  the  petitioner  has  provided  evidence 
that  demonstrates  each  of  the  following:{continue  with  text  of  bill} 

4.  At  the  end  of  Section  10(a)  delete  the  "."  and  insert  in  lieu  thereof  the  following: 

",  or  to  any  District  Court  in  which  the  petitioner  resides.  The  petitioner  shall  not 
have  sovereign  immunity  to  being  joined  to  an  appeal  by  an  interested  party. 
Interested  parties  may  intervene  in  an  appeal  of  right  by  a  petitioner." 

5.  In  Section  11  (2)  insert  the  words  "or  treaty"  after  the  word  "property"  each  place  it 
appears. 

6.  Delete  Section  11(3).  This  revision  is  appropriate  to  remove  the  unwarranted 
implication  that  Congress  views  unrecognized  Indian  groups  as  having  claims  to  property 
or  treaty  rights  of  existing  Federally  recognized  Indian  tribes. 

7.  In  Section  5(b)(1)  insert  the  word  'Tribal"  after  the  word  "Indian"  each  place  it 
appears. 

8.  Add  the  following  definition  of  "interested  party" 

"The  term  "interested  party"  means  the  Governor  of,  and  each  Federally 
recognized  Indian  tribe  within,  any  state  in  which  the  petitioner  resides,  and  who 
submits  comments  or  evidence  for  or  against  acknowledgment  of  the  petitioner." 

9.  In  Section  8(a)  delete  the  word  "concemed"  and  insert  in  lieu  thereof  the  word  " 
interested". 

10.  In  Section  8(b)(1)(A)  after  the  words  "to  the  petitioner"  insert  the  following: 

"only  if  the  petitioner's  allegations  of  tribal  status  at  the  preliminary  hearing 
are  undisputed  by  any  interested  party  and  the  Commission  othenwise 
determines  that  the  petitioner  is  entitled  to  acknowledgment" 

11.  In  Sections  8(c)(1)(A)(i),  9(c),  10(a),  and  10(b)  insert  the  words  "and  interested 
parties"  after  the  word  "petitioner"  each  place  it  appears. 
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STATEMENT  OF  WILMA  P.  MANKILLER,  PRINCIPAL  CHIEF  OF  THE  CHEROKEE  NATION, 
BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS  ON  S.  479,  A  BILL  "TO  PROVIDE 
FOR  ADMINISTRATIVE  PROCEDURES  TO  EXTEND  FEDERAL  RECOGNITION  TO  CERTAIN 
GROUPS,  AND  FOR  OTHER  PURPOSES" 

Cherokee  Nation  Opposes  Senate  Bill  479 


INTRODUCTION 

This  written  statement  will  present  the  Cherokee  Nation's  views  on  the 
proposed  changes  in  the  federal  acknowledgment  process  through  Senate  Bill 
479  which  proposes  to  establish  an  administrative  procedure,  under  the 
direction  of  a  Commission.   This  Commission  would  be  authorized  to  review 
and  act  upon  petitions  submitted  by  groups  that  apply  for  Federal 
recognition.   Senate  Bill  479  will  remove  the  Federal  acknowledgment  process 
from  the  Bureau  of  Indian  Affairs  and  transfer  the  responsibility  for  the 
process  to  an  independent  Commission  on  Indian  Recognition. 

This  statement  will  also  provide  background  information  on  the  Cherokee 
NaLion's  views  on  the  federal  acknowledgment  process,  federally  recognized 
tribes,  state  recognized  tribes  and  self -proclaimed  entities  (due  to  its 
experience  with  many  of  these  groups  purporting  to  be  another  Cherokee 
Nation) . 

NATION  OPPOSES  S.  479 


The  Cherokee  Nation  opposes  the  enactment  of  S.479.   This  proposed 
legislation  is  unnecessary.   The  federal  acknowledgment  process  is 
currently  administered  by  a  competent,  fair,  and  highly  professional  staff 
of  the  Branch  of  Acknowledgment  and  Research  (BAR) ,  Bureau  of  Indian 
Affairs.   In  1994,  the  BAR  made  substantial  changes  to  25  CFR  83  in  an 
effort  to  expedite  the  acknowledgment  process.   BAR  is  making  every  diligent 
effort  in  getting  petitions  administratively  processed. 

The  revised  regulations  went  through  many  hearings  and  comment  periods  to 
allow  for  great  input  to  ensure  a  process  based  on  an  adherence  to  academic, 
legal,  historic,  sociological,  anthropological,  and  genealogical  principles. 
We  hope  that  continued  hearings  be  held  in  Indian  Country  regarding  changes 
in  the  Federal  Acknowledgment  Process  and  proposed  S.479.   We  request  that  a 
hearing  be  held  in  Oklahoma  concerning   S.  479  where  all  36  federally 
recognized  tribes  may  participate. 

We  are  pleased  that  congressional  oversight  is  being  maintained  over  a  very 
integral  part  of  Indian  Affairs  -  federal  recognition  of  groups  wishing  to 
be  acknowledged  as  Indian  tribes.   Amazingly,  only  10  congressional  hearings 
over  the  acknowledgment  process  have  been  held  since  the  passing  of 
much-needed  regulations  in  1978. 

Candidly  and  frankly,  the  Cherokee  Nation  was  not  informed  of  the  Senate 
hearing  on  July  13,  1995;  however,  we  are  pleased  to  submit  written  comments 
to  be  a  part  of  the  record.   It  is  encouraging  that  there  is  continued 
concern  to  speed  up  the  process.   Allocations  of  necessary  funding  levels 
and  resources  must  be  a  priority,  whether  under  an  additional  bureaucratic 
level  or  thrown  into  a  political  arena  (an  Indian  Commission) . 

S.  479  creates  a  political  environment.   It  creates  the  possibility  of 
subjective,  emotional,  quick  analyses.   It  also  reduces  the  necessary 
objective  and  thorough  analyses  to  ensure  that  an  entity  has  proven  its 
claim  as  an  Indian  tribe. 
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Either  under  an  Indian  Commission  or  under  the  Executive  Branch,  a  group  who 
wishes  to  obtain  federal  Acknowledgment  must  bear  the  burden  of  proving  that 
the  group  is  an  Indian  tribe.   S.  479  and  even  the  current  regulations  (25 
CFR  83)  make  a  big  assumption  -  that  an  entity  is  Indian.   Struggling  with 
proving  to  be  "Indian,"  a  group  must  also  prove  to  be  a  "Tribe." 

We  feel  that  the  remark  in  Senator  McCain's  opening  statement  that  "the  BIA 
recognition  process  has  been  criticized  from  all  sides,"  is  not  true.   The 
only  criticism  has  come  from  those  groups  who  have  been  denied  or  those 
individuals  or  groups  who  wish  to  have  quick  cursory  review  of  their 
petitions  -  those  petitions  that  are  incomplete  or  deficient  in  meeting  the 
required  criteria.   These  individuals  or  groups  also  wish  to  diminish  the 
criteria  to  the  point  of  accepting  secondary  unsubstantiated  forms  of 
evidence  such  as  "affidavits"  from  "old  aunt  Nettie." 

Under  the  original  regulations,  the  criticism  that  the  petition  process 
takes  too  long  is  founded.   This  criticism  is  no  longer  valid  under  the 
revised  regulations  25  CFR  83  a  process  defined  to  allow  a  complete, 
thorough  review  and  verification  of  formal  petitions.   These  petitions  must 
be  supported  by  primary  evidence  to  prove  one's  claim. 

If  any  time  is  expended,  it  is  the  group  that  is  trying  to  find  the  records 
to  meet  the  criteria,  not  BAR.  By  providing  technical  assistance,  BAR  can 
only  assist  in  providing  direction,  but  the  petitioner  must  do  the  academic 
research.   BAR  cannot  do  the  research. 

Subsequently  these  groups  complain  to  their  Congressional  delegations,  who 
in  turn,  want  to  know  why  the  delay  or  the  denial.   And  usually,  these 
groups  want  to  be  treated  through  special  Congressional  legislation. 

All  federally  recognized  tribes  have  unique  relationships  with  the  United 
States  on  a  government- to-govemment  basis.   Similarly,  any  group  who  wishes 
to  seek  acknowledgment  or  recognition  as  an  Indian  Tribe  from  the  United 
States  would  have  a  unique  history  or  legal  circumstances  which  warrants 
complete  objective,  thorough  review.   Let  the  current  process  alone. 

BACKGROnND 

Unlike  any  other  native  American  tribes,  the  Cherokee  Nation,  the  largest 
federally  recognized  tribe  in  Oklahoma  and  the  second  largest  in  the  United 
States  (170,935  tribal  members),  is  experiencing  an  identity  crisis.   Over 
215  suspect  entities,  spanning  over  33  states  from  Vermont  to  Florida,  from 
Alaska  to  California,  are  proclaiming  themselves  to  be  a  Cherokee  Nation  or 
using  the  Cherokee  name.   This  causes  great  confusion  among  the  general 
American  public. 

Local,  state,  and  national  governments,  their  agencies,  and  the  general 
public  are  ignorant  about  differences  between  these  suspect  entities  and  the 
Cherokee  federally  recognized  native  American  tribes.   Examples  of  ignorance 
are  becoming  more  evident  and  appalling  on  all  levels. 

On  the  local  level,  people  who  purport  to  have  a  full  blood  great 
grandmother  "Cherokee  Princess"  are  joining  these  self -proclaimed  entities 
in  droves  without  really  knowing  what  they  are  joining.   They  turn  to  these 
new  age,  cultist  entities  because  they  thirst  for  belonging.   Generally  they 
cannot  meet  the  requirements  for  being  formally  recognized  by  the  Bureau  of 
Indian  Affairs,  the  Cherokee  Nation  (in  Oklahoma),  the  United  Keetoowah  Band 
of  Cherokee  Indians  in  Oklahoma,  and/or  the  Eastern  Band  of  Cherokees  in 
North  Carolina. 
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Ignorance  on  the  state  level  is  found  in  those  states  where  tribes  once 
existed.   These  tribes  were  either  assimilated,  exterminated  or  forcedly 
removed  to  other  regions  of  the  country.   Out  of  guilt  and  sheer  ignorance 
of  the  government -to -government  relationship  between  Congress  and  Indian 
tribes  (as  defined  in  the  Constitution) ,  some  states  are  wishing  to 
recognize  these  suspect  groups . 

Kentucky,  for  example  (after  the  movie.  Dances  with   Wolves) ,  tried  to 
recognize  the  Delilah  Whitecloud  United  Cherokee  Indian  Tribe  of  Kentucky, 
an  inter- tribal  group.   The  group  had  been  receiving  federal  funds  under  the 
Department  of  Labor  through  the  Job  Employment  Training  Program  Act  (which 
allows  for  State  Recognized  tribes  to  receive  federal  funds) .   With  federal 
recognition,  members  realized  they  could  access  more  federal  funds  through 
the  Department  of  Housing  and  Urban  Development. 

Another  example  is  the  State  of  Georgia.   Through  deliberate  actions,  the 
Georgia  Assembly  and  the  governor  of  Georgia  in  1991  designated  two  groups 
(made  up  of  individuals  who  purport  to  be  Cherokee)  as  "official"  state 
recognized  tribes.   On  top  of  this,  the  Georgia  Assembly  and  Governor  Zell 
Miller  created  another  Creek  tribe  and  are  in  the  process  of  creating  more 
legislation  to  recognize  more  purported  Cherokee  tribes.   This  State  has 
over  36  groups  that  purport  to  be  a  Cherokee  tribe. 

Many  states  (who  demanded  that  tribes  be  removed  in  the  1830 's)  are  now 
wishing  to  establish  Indian  Commissions  to  recognize  these  suspect  groups 
and  are  recognizing  them  without  any  criteria.   Even  states  like  Virginia, 
which  already  has  historic  "state-recognized"  tribes,  are  considering 
yet  more  groups  which  continue  to  surface. 

On  the  national  level,  some  federal  departments  are  providing  federal  funds 
or  services  to  some  state  recognized  tribes  and  groups  who  purport  to  be 
Indian  tribes.   Through  heavy  long  term  lobbying  efforts  of  state  recognized 
tribes,  some  federal  legislation  has  been  designed  with  loop  hole  provisions 
for  state  recognized  tribes.   Even  S.  479  may  be  riddled  with  provisions  to 
allow  state  recognized  tribes  to  become  federally  recognized. 

Why  do  states  recognize  Indian  tribes?   Again,  recognition  is  extended  by 
Congress  through  the  Executive  Branch.   However,  if  a  state  should  recognize 
a  group  as  a  State  Recognized  Indian  Tribe,  then  these  groups  should  be 
excluded  and  not  be  eligible  to  submit  a  petition  for  federal  recognition. 
Let  the  state  extend  to  its  own  State  Recognized  Indian  tribes  the 
protection,  services,  and  benefits  available  from  the  State  Government  -  not 
the  Federal  Government . 

If  states  recognized  the  existence  of  groups  as  Indian  Tribes,  then  there 
must  be  a  clear  distinction  between  State  Recognized  Indian  Tribes  and 
Federally  Recognized  Tribes  in  all  aspects.   Usually  when  a  group  is  denied 
federal  acknowledgment,  they  seek  state  recognition  because  most  states  do 
not  have  any  criteria  and  it  is  up  to  an  uninformed  state  legislature  to 
subjectively  make  a  decision  to  acknowledge.   These  groups  then  petition  for 
Federal  Acknowledgment  or  they  apply  for  federal  funding  using  the  loop 
holes  for  State  recognized  tribes. 

Some  areas  where  one  can  see  abuse  through  the  commingling  between  state 
recognized  tribes  and  these  self -proclaimed  groups  are  found  in  services  or 
programs,  such  as,  but  certainly  not  limited  to:   Indian  Health  Service, 
Indian  Preference,  Federal  Minority  Contracting,  Federal  Highway 
Disadvantaged  Business  Enterprise  program,  Donated  Foods  programs,  Bald 
Eagle  and  Endangered  Feathers  permits.  Housing  programs,  and  Indian 
Education  programs.   These  groups  are  found  to  participate  in  federal 
processes  meant  for  federally  recognized  tribes  such  as  the  federal  Indian 
Child  Welfare  and  the  Native  American  Graves  Protection  Repatriation  Acts. 
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Commingling  is  compounded  when  other  federal  departments  like  the  Department 
of  Commerce,  Bureau  of  the  Census,  reported   "the  Cherokee  Tribe"  as  the 
largest  in  the  United  States,  numbering  approximately  368,035.   This  number 
was  surprising  not  only  to  the  Cherokee  Nation  in  Oklahoma,  the  United 
Keetoowah  Band  of  Cherokee  Indians  in  Oklahoma,  and  the  Eastern  Band  of  the 
Cherokee  Indians  in  North  Carolina,  but  also  to  the  Navajo  Nation,  which 
takes  pride  in  being  the  largest.   The  census  error  was  based  on  data 
collected  from  a  self -identifvincr  caiestion  (without  documentation)  on  the 
Official  1990  Federal  Census  Form.   The  form  states: 

Fill  ONE  circle  for  the  race  that  the  person  considers 
himself /herself  to  be... If  Indian  (Amer.),  print  the  name 
of  the  enrolled  or  principal  tribe." 

This  question  is  an  example  of  the  continued  ignorance  of  basic  federal 
Indian  law  principles  that  permeates  even  the  federal  level,  with  respect  to 
the  545  federally  recognized  tribes  and  those  non-federally  recognized 
groups . 

Federal  Indian  Tribal  Acknowledgment  affects  or  will  affect  the  lives  of 
tribal  members  of  federally  recognized  tribes.   One  can  see  why  criteria  and 
processes  must  be  consistent,  fair,  yet  insuring  integrity  through  academic, 
historic,  legal,  social  primary  evidence.   If  one  takes  this  as  being  too 
burdensome  or  stringent  -  welcome  to  reality.   The  records  are  there  for  the 
legitimate  groups.   Put  up  or  shut  up. 

FEDERALLY  RECOGNIZED  TRIBES 

Tribes  fall  in  two  basic  categories:  tribes  that  are  federally  recognized 
and  tribes  that  are  state  recognized.  A  third  category  is  created  through 
25  CFR  Part  83  -  groups  that  self-proclaim  to  be  Indian  groups  and  wish  to 
be  federally  acknowledged  as  tribes  entitled  to  a  government -to -government 
relationship  with  the  United  States. 

The  Federal  Register  lists  545  "Indian  Tribes,  Bands,  and  Communities"  which 
are  eligible  to  receive  services  from  the  United  States  Bureau  of  Indian 
Affairs.   A  federally  recognized  tribe  has  a  special  individual  relationship 
with  the  United  States.   This  special  relationship  was  created  and  is 
defined  in  the  United  States  Constitution,  Article  One,  Section  8:  "Congress 
shall  have  power... to  regulate  commerce  with... the  Indian  tribes." 

On  April  29,  1994  President  Clinton  issued  a  executive  memorandum  for 
the  Heads  of  Executive  Departments  and  Agencies,  under  the  subject, 
"Government-to-Govemment  Relations  with  Native  American  Tribal  Government." 
This  memorandum  is  worthy  to  present  here  for  the  record  and  is  as  follows: 

The  United  States  Government  has  a  unique  legal  relationship 
with  Native  American  tribal  governments  as  set  forth  in  the 
Constitution  of  the  United  States,  treaties,  statutes,  and 
court  decisions.   As  executive  departments  and  agencies 
londertake  activities  affecting  Native  American  tribal  rights 
or  trust  resources,  such  activities  should  be  implemented  in  a 
knowledgeable,  sensitive  manner  respectful  of  tribal  sovereignty. 
Today,  as  part  of  an  historic  meeting,  I  am  outlining  principles 
that  executive  departments  and  agencies,  including  every  com- 
ponent bureau  and  office,  are  to  follow  in  their  interactions 
with  Native  American  tribal  governments.   The  purpose  of  these 
principles  is  to  clarify  our  responsibility  to  ensure  that  the 
Federal  Government  operates  within  a  govemment-to-government 
relationship  with  federally  recognized  Native  American  tribes. 
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I  am  strongly  coiranitted  to  building  a  more  effective  day-to-day 
working  relationship  reflecting  respect  for  the  rights  of 
self-government  due  the  sovereign  tribal  governments. 

In  order  to  ensure  that  the  rights  of  sovereign  tribal 
governments  are  fully  respected;  executive  branch  activities 
shall  be  guided  by  the  following: 

(a)  The  head  of  each  executive  department  and  agency 
shall  be  responsible  for  ensuring  that  the  department  or  agency 
operates  within  a  government-to-government  relationship  with 
federally  recognized  tribal  governments. 

(b)  Each  executive  department  and  agency  shall  consult, 

to  the  greatest  extent  practicable  and  to  the  extent  permitted  by 
law,  with  tribal  governments  prior  to  taking  actions  that  affect 
federally  recognized  tribal  governments.   All  such  consultations 
are  to  be  open  and  candid  so  that  all  interested  parties  may 
evaluate  for  themselves  the  potential  impact  of  relevant 
proposals . 

(c)  Each  executive  department  and  agency  shall  assess 
the  impact  of  Federal  Government  plans,  projects,  programs, 
and  activities  on  tribal  trust  resources  and  assure  that 
tribal  government  rights  and  concerns  are  considered  during 
the  development  of  such  plans,  projects,  programs,  and 
activities . 

(d)  Each  executive  department  and  agency  shall  take 
appropriate  steps  to  remove  any  procedural  impediments  to  working 
directly  and  effectively  with  tribal  governments  on  activities 
that  effect  the  trust  property  and/or  governmental  rights  of  the 
tribes . 

(e)  Each  executive  department  and  agency  shall  work 
cooperatively  with  other  Federal  departments  and  agencies  to 
enlist  their  interest  and  support  in  cooperative  efforts,  where 
appropriate,  to  accomplish  the  goals  of  this  memorandum. 

(f)  Each  executive  department  and  agency  shall  apply 

the  requirements  of  Executive  Orders  Nos .  12875  ("Enhancing  the 
Intergovernmental  Partnership")  and  12866  ("Regulatory  Planning 
and  Review")  to  design  solutions  and  tailor  Federal  programs,  in 
appropriate  circumstances,  to  address  specific  or  unique  needs  of 
tribal  communities. 

The  head  of  each  executive  department  and  agency  shall  ensure 
that  the  department  or  agency's  bureaus  and  components  are  fully 
aware  of  this  memorandum,  through  publication  or  other  means,  and 
that  they  are  in  compliance  with  its  requirements. 

This  memorandum  is  intended  only  to  improve  the  internal 
mamagement  of  the  executive  branch  and  is  not  intended  to, 
and  does  not,  create  any  right  to  administrative  or  judicial 
review,  or  any  other  right  or  benefit  or  trust  responsibility, 
substantive  or  procedural,  enforceable  by  a  party  against  the 
United  States,  its  agencies  or  instrumentalities,  its  officers 
or  em.ployees,  or  any  other  person. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized 
and  directed  to  publish  this  memorandum  in  the  Federal  Register. 
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Any  entity  which  desires  to  become  federally  recognized  may  petition  the 
Bureau  of  Indian  Affairs  through  the  Branch  of  Acknowledgment  and  Research 
pursuant  to  Title  25  Code  of  Federal  Regulations,  Part  83  (25  CFR  83) .   In  a 
timely  manner  and  in  compliance  with  the  aforementioned  Executive  Memoran- 
dum, Ada  E.  Deer,  Assistant  Secretary- Indiam  Affairs,  had  published  revised 
acknowledcfment  regulations,  after  notice  and  extensive  public  comment. 

The  Cherokee  Nation  participated  in  the  public  meeting  held  in  Oklahoma 
after  proposed  revised  regulations  were  published  on  September  18,  1991,  at 
56  FR  47320.   The  Cherokee  Nation  also  expended  research  and  time  in 
preparing  written  comments  to  ensure  a  stringent,  but  fair  and  consistent 
administrative  acknowledgment  process.   Many  other  federally  recognized 
tribes  in  Oklahoma  participated  in  these  public  meetings. 

STATE  RECOGNIZED  TRIBES 

No  doubt  individuals  with  Native  American  ancestry  live  throughout  the 
United  States.   How  proud  these  people  should  be  to  have  native  American 
lineages.   But  it  is  ludicrous  for  these  individuals  to  suddenly  pop  up  in 
the  past  20  years  and  claim  themselves  collectively  to  be  a  tribe. 

Principal  Chief  of  the  Cherokee  Nation,  Wilma  P.  Mankiller  and  Jonathan 
Taylor,  Chief  of  the  Eastern  Band  of  Cherokee  Indians,  wrote  asking  Georgia 
not  to  get  into  the  Indian  tribal  recognition  business,  that  Georgia  leave 
this  United  States  Constitutional  recognition  responsibility  with  the 
federal  government  -   Bureau  of  Indian  Affairs,  Branch  of  Acknowledgment  and 
Research.   The  Georgia  State  Assembly  passed  into  law  recognizing  two  new 
groups  as  purported  "Cherokee  tribes,"  as  well  as  one  purported  new  Creek 
tribe.   This  action  is  offensive  to  all  federally  recognized  tribes. 

The  Cherokee  Nation  and  the  Eastern  Band  have  had  their  historical 
government  to  government  relationships  with  the  United  States,  not  with  the 
State  of  Georgia  or  any  other  states.   Remember,  Georgia  kicked  the 
Cherokees  out,  with  the  loss  of  many  Cherokee  lives.   The  tribal  histories 
of  the  Cherokee  Nation  and  the  Eastern  Band  do  not  reflect  these  other 
entities  which  purport  to  be  "other"  Cherokee  tribes.   The  Cherokee  Nation, 
the  United  Keetoowah  Band  of  Cherokee  Indians  in  Oklahoma,  and  the  Eastern 
Band  of  Cherokees  in  North  Carolina  will  not  tolerate  any  groups  purporting 
to  be  a  Cherokee  Nation. 

Steps  must  be  taken  to  investigate  how  these  groups  were  able  to  secure 
State  recognition,  how  these  suspect  groups  are  securing  federal  funds,  and 
how  to  correct  these  injustices.   Many  federal  agencies  are  now  and  have 
been  funding  many  of  these  "state  aind  self -recognized"  entities  and 
individuals  from  these  suspect  groups,  particularly  in  minority  contracting, 
housing,  and  education. 

If  there  is  any  recognition  of  any  other  groups  purporting  to  be  Cherokee, 
this  recognition  must  come  from  the  Cherokee  Nation,  the  United  Keetoowah 
Band,  the  Eastern  Band,  and  the  United  States  government  -  and  no  one  else. 

SELF  RECOGNIZED  TRIBES 

The  official  number  of  tribal  members  of  the  Cherokee  Nation  is  currently 
170,000,  the  United  Keetoowah  Band  of  Cherokee  Indians  in  Oklahoma  is  around 
4,000  and  the  Eastern  Band  of  Cherokee  Indians  in  North  Carolina,  10,200  - 
collectively,  184,200.   So,  who  are  these  other  individuals  who  purport  to 
be  Cherokee?   The  Cherokee  Nation  and  other  tribes  have  been  embarrassed  by 
groups  such  as  "The  Echota  Cherokee  Warriors"  showing  up  at  the  National 
Congress  of  the  American  Indian  dressed  in  stereotypical  Hollywood  garb.   A 
tribe's  sovereignty,  reputation  and  identity  are  at  stake. 
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Some  of  these  self  proclaimed  entities  charge  individuals  to  become 
Some  do  not  charge  but  encourage  individuals  to  donate.   An  elderly 
Florida  lady  who  had  been  told  all  of  her  life  that  she  was  Cherokee  donated 
her  life's  savings,  only  to  find  out  the  her  new  "tribe"  could  not  provide 
any  federal  programs  or  services  in  health,  education,  and  welfare. 

One  very  suspect  group  in  Missouri  offered,  at  a  low  charge,  a  benefit  of 
DNA  testing  to  prove  what  amount  of  Indian  blood  he  or  she  possessed. 
Another  group  in  that  same  state  currently  issues  cards  quite  similar  to  the 
federal  BIA  Certificate  of  Degree  of  Indian  Blood  cards.   These  people  also 
found  out  that  their  new  look-a-like  cards  could  not  allow  them  to 
participate  in  any  federal  programs  or  services  in  health,  education,  or 
welfare  designed  for  Indian  people  from  federally  recognized  tribes. 

These  unsuspecting,  innocent,  scammed  and  now  irate  people  contact  the 
Bureau  of  Indian  Affairs  and  are  referred  to  the  federally  recognized 
tribes:   the  Cherokee  Nation  in  Oklahoma,  the  United  Keetoowah  Band  of 
Cherokee  Indians  in  Oklahoma,  or  the  Eastern  Band  of  Cherokees  in  North 
Carolina.   They  are  rejected  because  they  have  no  recorded  continuous, 
legal,  historical  link  to  these  tribes. 

Recently  and  ironically,  United  States  Senator  from  Georgia,  Sam  Nunn 
investigated  one  of  these  groups,  the  Sovereign  Cherokee  Nation  of  Tejas, 
involved  in  tremendous  insurance  fraud  (see  Senate  Hearing  102-263,  Part 
III,  Efforts  to  Combat  Fraud  and  Abuse  in  the  Insurance  Industry,  July  19, 
1991) .   Perhaps  Senator  Nunn  can  inform  other  members  of  Congress  what  a 
disservice  Georgia's  legislative  act  has  caused  and  will  cause  in  future 
Indian  affairs.   He  should  be  able  to  testify  how  important  it  is  to  have  a 
reliable  process  for  Federal  acknowledgment. 

For  the  record,  the  Cherokee  Nation  would  like  to  also  present  a  growing 
list  of  those  entities  attempting  to  use  the  Cherokee  name  or  pose  as 
another  Cherokee  Nation,  thereby  threatening  the  sovereignties  and 
reputations  of  the  Cherokee  Nation,  the  United  Keetoowah  Band  of  Cherokee 
Indians  in  Oklahoma,  and  the  Eastern  Band  of  Cherokee  Indians  in  North 
Carolina. 

The  Cherokee  Nation  supports  Senator  John  McCain's  remark  in  his  opening 
statement  that... "if  an  Indian  tribe,  as  a  government,  has  actually  survived 
the  trials  of  history.  Congress  can  improve  the  process  by  which  the 
Executive  Branch  extends  Federal  recognition  to  that  government." 
These  tribal  groups  who  have  been  extended  acknowledgment  through 
25  CFR  83  deserve  to  be  respected.   They  have  proven  their  claim. 
They  have  met  the  criteria  that  clearly  defines  them  as  a  legitimate  Indian 
Tribe.   These  Indian  groups  are,  without  a  doubt,  Indian  Tribes. 

Moreover,  the  Cherokee  Nation  does  not  believe  that  S.479  proposes  to  do 
such  and  therefore,  the  Cherokee  Nation  opposes  S.  479.   A  workable  process 
is  in  place  through  the  Bureau  of  Indian  Affairs,  Branch  of  Acknowledgment 
and  Research. 

Thank  you  in  receiving  these  written  statements. 


Wilma  P.  tonkiller 


Principal  Chief 
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CHEROKEE  NATION  wUma  p.  MankUler 

Principal  Chief 

John  A.  Keicher 
Deputy  Chief 

THE  CHBROKEB  NAMB  AND  SOVEREIGNTY  ARE  IH  DANGER 


A  problem  resurrects  from  time  to  time  concerning  groups  who  purport  to  be  a 
Cherokee  Nation,  use  or  misuse  the  Cherokee  name,  and/or  have  adopted  the  official 
seal.  Many  people,  clubs,  associations,  and  groups  claim  to  be  Cherokee.  Some  of 
these  organizations  indeed  have  individuals  who  are  of  Cherokee  descent;  some  are 
simply  non- Indians  or  of  people  who  ccinnot  prove  their  heritage.  They  are  held 
together  by  a  common  interest  -  Cherokee. 

Local,  state,  and  national  agencies/governments  should  not  be  misled  by  these 
non-federally  recognized  groups  using  the  Cherokee  name.  Only  three  tribal  entities 
have  been  listed  under  the  name  of  Cherokee  in  the  Federal  Register:  The  Eastern 
Band  of  Cherokees  in  North  Carolina,  Inc.,  the  Cherokee  Nation,  and  the  United 
Keetoowah  Band  of  Cherokees  in  Oklahoma,  Inc.  These  entities  have  had  and  still  have 
recognized  relationships  with  the  United  States  government.  The  Cherokee  Nation,  in 
Oklahoma,  the  main  entity,  has  had  a  continuous  govemment-to-government  relationship 
with  the  United  States  since  the  Treaty  of  Hopewell  in  1785  with  previous  formal 
contacts  with  the  British  colonies  and  other  foreign  nations. 

Over  the  years,  I  have  obtained  information  concerning  groups  which,  in  some 
capacity,  use  the  Cherokee  Name.  I  am  truly  astounded  to  the  lengths  these  entities 
go  knowingly  and  unknowingly  to  confuse  innocent  people.  Some  of  these  organizations 
use  the  name,  Cherokee  Nation,  and  even  the  official  Seal  of  the  Cherokee  Nation. 
Some  of  these  organizations  have  members  who  may  also  be  members  of  the  Cherokee 
Nation,  here  in  Oklahoma.  Some  of  these  organizations  have  been  trying  to  seek 
federal  recognition  through  the  Bureau  of  Indi<ui  Affairs,  Brcinch  of  Acknowledgment 
and  Research. 

Some  of  these  organizations  are  being  used  as  "fronts"  or  are  scaraming  innocent 
people.  Many  people  pay  their  membership  fees  in  these  organizations,  receive  their 
membership  cards  or  certificates,  and  then  expect  to  participate  in  federal  programs 
and  services  or  programs  and  services  of  the  federally  recognized  tribes.  They  are 
frustrated  and  confused  when  they  are  recognized  by  their  club  and  not  by  the 
federally  recognized  tribe.  Mostly  uninformed  individuals  and  those  who  are  in 
great  need  are  duped  into  joining  these  organizations. 

As  Registrar  of  the  Cherokee  Nation,  a  federally  recognized  tribe,  I  believe  it  is 
the  duty  of  each  tribe  to  educate  the  general  public  concerning  Native  American 
affairs.  I  also  believe  that  federally  recognized  tribes,  state  recognized  tribes, 
and  self -recognized  tribes  need  to  respect  each  other  and  to  understand  membership 
requirements  and  limitations.  In  other  words,  a  club  is  not  a  sovereign  nation  and  a 
sovereign  nation  is  not  a  club.  If  a  person  cannot  meet  the  requirements  of  the 
sovereign  nation,  then  this  limitation  must  be  respected. 
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When  these  clubs  or  organizations  start  using  the  Cherokee  name  in  an  official 
capacity  politically,  socially,  economically,  etc.,  then  they  are  going  beyond  their 
limit  and  are  being  disrespectful  to  those  tribes  who  have  always  maintained  the 
nation  to  nation  relationship  with  the  federal  government.  Any  group  of  Indian 
people  can  follow  the  proper  federal  procedures  in  being  recognized  by  the  United 
States.  This  process  is  regulated  by  the  Codes  of  Federal  Regulations  through  the 
Branch  of  Acknowledgment  and  Research,  Bureau  of  Indian  Affairs. 

I  am  also  enclosing  a  list  of  other  groups  throughout  the  United  States  who  are  using 
the  Cherokee  name  or  who  are  causing  confusion  among  many  people.  We  are  contacting 
each  state  to  help  educate  the  difference  between  self -recognized  groups  versus  State 
and  Federally  recognized  tribes. 

Certainly  if  the  groups  in  a  state  have  socio-economic  needs,  then  I  am  sure  the 
state  has  certain  programs  and  services  available.  However,  local,  state,  and 
national  agencies/governments  should  not  be  misled  by  these  non-federally  recognized 
groups  using  the  Cherokee  name  seeking  federal  assistance. 

Many  Inter-tribal  Associations  and  Councils  are  found  all  through  the  United  States, 
especially  in  states  where  there  are  no  federally  or  state  recognized  tribes.  Some 
have  assisted  and  are  assisting  native  American  people,  and  that  includes  individuals 
who  are  members  of  federally  recognized  tribes,  state  recognized  and  self -recognized. 
Some  have  been  helpful  in  having  resource  information  to  Indian  people.  Some  have 
created  confusion  by  wishing  to  turn  their  org?nization  into  a  tribe  for  federal 
funding,  such  as  housing,  donated  foods,  etc. 


Inconsistencies  in  current  federal  legislation  must  be  reviewed  to  see  how  some 
federal  programs  of  assistance  to  Native  Americans  are  available  to  individuals  or 
groups  who  purport  to  "Cherokee".  Somehow,  the  legislation  is  diluted  to  allow 
these  "state  recognized"  entities  or  these  "self -recognized"  groups  and  individuals 
to  participate. 

Submitted, 


R.  Lee  Fl 
Registrar 
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July  1995 

f 

Many  people,  clubs,  organizations,  associations,  and  groups  using  the 
Cherokee  name  have  sprung  up  throughout  the  United  States  creating 
identification  confusion  between  their  organizations  and  the  federally 
recognized  Cherokee  Nation,  the  United  Keetoowah  Band  of  Cherokees  in 
Oklahoma  and  the  Eastern  Band  of  Cherokee  Indians  in  North  Carolina. 

Some  of  these  entities  are  no  longer  functional  or  they  have  taken  on  new 
names  or  locations.   Those  organizations  or  individuals  identified  are 
listed  as  follows: 


ALABAMA 

Alabama  Inter-tribal  Council 
Montgomery,  AL 

Charlotte  Stewart,  Echota  Cherokee 

JTPA  program  director 

Cherokees  of  Jackson  County,  Alabama 
P.O.  Box  41 
Higdon,  AL   35979 
Travis  Staggs 

Cherokees  of  Northeast  Alabama 
3912  Cahaba  Road 
Birmingham,  AL   34243 

Cherokees  of  Northeast  Alabama 
P.O.  Box  468 
Collinsville,  AL   35979 

Travis  Staggs,  Chief 

Cherokees  of  Southeast  Alabama 
510  South  Park  Avenue 
Dothan,  AL  3630X 
Deal  Wambles 

Cherokees  of  Southeast  Alabama 
2221  Rocky  Ridge  Road 
Hoover,  AL   35216 

Jerome  Haley,  Chief 

Cherokees  of  Southeast  Alabama 
P.O.  Box  302 
Dothan,  AL   36322 

Gloria  Wallace,  Chief 

Echota  Cherokee  Nation 
Decatur,  AL 
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Echota  Cherokee  Tribe 
P.O.  Box  190103 
Birmingham,  AL   35219 

Thomas  J.  Hutto,  Principal  Chief 

Wayne  F.  Rasco,  Vice  Principal  Chief 

Echota  Cherokee  Tribe  of  Alabama 
Route  1,  Box  122 -A 
Maylene,  AL  35114 

Echota  Cherokee  Tribe  of  Alabama 
P.O.  Box  190103 
Birmingham,  AL   35216 

Joe  Stewart,  Chief 

The  Free  Cherokees,  Eagle  Bear  Cleura 
Route  2,  Box  310 
Hamilton,  AL   35570 
Chief  Dave 

Mowa  Band  of  Choctaw  Indians 
1080  West  Red  Fox  Road 
Mt.  Vernon,  AL 

Framon  Weaver  -  some  members  claim  to  be  of  Cherokee  descent 

Southeastern  Cherokee  Confederacy,  Fox  Clan 
Huntsville,  AL 

Robert  "Iron  Hawk"  Simpson 

United  Cherokee  Tribe  of  Alabama 
4  9  Nathan  Drive 
Daleville,  AL   36322 

United  Cherokee  Tribe  of  Alabama 
Route  2,  Box  199 
Midland  City,  AL   36350 


AIASKA 

Southeastern  Cherokee  Confederacy  Lilly  Berg 

P.O.  Box  54  Box  1898 

Soldotna,  AK   99669  Kenai,  AK   99611 
Lilly  "Tawahna"  Berg 

Southeastern  Cherokee  Confederacy 
P.O.  Box  520348 
Big  Lake,  AK   99652 

John  "Brave  Bear"  Crowder 

Councilman 
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ARIZOHX 

Cherokee  Family  Ties 
516  North  38th  Street 
Mesa,  AZ   85205 

Donna  Williams,  President 

Joyce  Attuso,  Treasurer 

Vietnam  Combat  Vetereins,  LTD. 
1740  West  24th  Lane 
Yuma,  AZ   85364 

James  L.  "Grizzly  Bear"  Rhodes,  M.A. 


ARKANSAS 

The  Free  Cherokees 
P.O.  Box  641 
Helena,  AR   72342 

Chief  "Whitefeather" 

The  Free  Cherokees,  Ark  Bear  Tribe  Band 
Route  1,  Box  184 
Mountain  Home,  AR  72653 

"Medicine  Bear  Man",  Chief 

The  Free  Cherokees,  Dung  Beetle  Society 
Route  1,  Box  256 
Portland,  AR   71663 

Willie  "Touches  Earth"  Rutledge,  Chief 

The  Free  Cherokees,  Good  Medicine  Band 
HC  62,  Box  378 
Old  Joe,  AR   72658 

Alloday  Taylor,  Director  Grandmother 

The  Northern  Cherokee  Nation 
P.O.  Box  1121 
Independence ,  MO  64051 
Elva  Beltz,  Chief 

William  Q.  Morrison 
15216  Cedar  Heights  Rd. 
North  Little  Rock,  AR   72118 

Ken  Woodward 
6006  S.  Ball  St. 
Fayetteville,  AR   72703 


93-953  0-95 
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CALIFORNIA 

Ani-Yun-Wiya  Society 
P.O.  Box  1921 
Bakersfield,  CA   93301 

Cherokee  Seven  Clans  Council 
Bakersfield,  CA 

Cherokees  of  California 

Joseph  D.  Turner,  Chairman 

The  Free  Cherokees 
Box  1599 

Sutter  Creek,  CA  95685 
Star  Dancer 

Running  Water  Cherokee  Indians 
Bakersfield,  CA 

Southeastern  Cherokee  Confederacy,  Buffalo  Clan 
CA 

Southeastern  Cherokee  Confederacy,  Manzouiita  Band 
Redding,  CA 

George  Stone 

Caroline  Murray 

United  Lumbee  Nation  of  North  Carolina  and  America 
P.O.  Box  911 
Exeter,  CA  93221 

Eva  Jones  Reed 

Declined  to  Acknowledge  7/2/1985,  50  FR  18746 


COLORADO 

Echota  Cherokee 

Kenneth  Carlos  Hunt,  President  &  CEO 
Inter-Tribal  Network 
Arrowhead  Industries  Corporation 
Denver,  CO 

Sovereign  Cherokee  Nation  of  Tejas  AKA  Omni  Technology  Foundation 
Bill  Fry,  Jr.  AKA  Chief  Bear  Who  Walks  Softly 
George  Monaghan  AKA  George  Black  Bear 
Wise  Otter  AKA  Dallas  Bessant 

John  T.  North  AKA  Man  Who  Talks  With  White  Buffalo, Federal  Marshal 
D.  L.  Hicks  AKA  Utsidihi,  Principal  Chief 
Loren  Hughes,  Chief  Federal  Marshal 
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CONNECT I COT 

The  Free  Cherokees,  Moon  Band 
16  8  Hornbeam  Road 
Groton,  CT   06340 

"Spirit  Woman"  and  "Quiet  Man",  Chiefs 

The  Free  Cherokees,  Snake  Band 
68  Bushnell  Avenue 
Oakville,  CT  06797 

"Singing  Waters",  Chief 


DISTRICT  OF  COLOMBIA 

D.C.  Native  Peoples  Network 
1340  Valley  PI,  S.E. 
Washington,  D.C.   20020 


FLORIDA 

The  Amonsoquath  Tribe  of  Cherokee,  Bear 
5  N  24th  Street 
DeFxiniak  Springs,  FL  324  33 
Tim  Walker,  Chief 

Apalachicola  Creek  Indians 
4  76  Highpoint  Lane 
Tallahassee,  FL   32301 

Aucilla  Clan  of  Muskcogee  Creek  Indians 
Rt.  5  Box  423 
Perry,  FL   32347 

David  M.  Maddox 

Cherokees  of  Georgia 

Route  1,  Box  3  94 

Milliard,  FL  32046 

Annette  Jourdcui 

Cherokees  of  Georgia 
Route  1,  Box  906 
Sandersen,  FL  32087 

C.  Jerry  "Lone  Oak"  Martin 

Cox-Osceola  Indian  Reservation 

National  Tribal  Office 

P.O.  Box  521 

Orange  Springs,  FL   32682 
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E-Chota  Cherokee  Tribe  of  Florida 
P.O.  Box  325 
Sneads,  FL  32433 

Sally  Joe  Amason,  Principal  Chief 

E-Chota  Cherokee  Indian  Tribe  of  Florida 
715  E.  Nelson  Avenue 
DeFuniak  Springs,  FL   32433 

Janie  0.  "Yellow  Fawn"  Thornton,  Secretary 

The  Free  Cherokees,  National  Veterans  Band 
P.O.  Box  801 
DeLand,  FL   32721 

"Lone  Wolf"  Howell,  Chief 

Pan-American  Indian  Association  and  Adopted  Tribal  Peoples 
Route  5,  Box  236 
Arcadia,  FL   33821 

Southeastern  Cherokee  Confederacy 

Mike  "Spirit  Seeker,"  Marshall 

Southeastern  Cherokee  Confederacy 
Jacksonville,  FL 

Edward  "Taw-Yih"  McNeely,  Chief 

Southeastern  Cherokee  Confederacy 
5452  North  Decin  Road 
Orlando,  FL   32817 

Cleve  "Light  Foot"  Brown,  Chief 

Southeastern  Cherokee  Confederacy 
3530  Schrock  Street 
Sarasota,  FL   34239 

"Red  Bear"  Smith,  AssisteUit  Principal  Chief 

Southeastern  Cherokee  Confederacy 
2119  Carder  View  Road 
Sebring,  FL   33870 

Winona  "Morning  Star"  Cheatham 

Southeastern  Cherokee  Confederacy,  Bear  Clein 
Orlando,  FL 

Paul  "Gator"  Norman 

Southeastern  Cherokee  Confederacy,  Beaver  Clan 
Ft  Walton  Beach,  FL 

Paul  "Gator"  Norman 

Southeastern  Cherokee  Confederacy,  Blue  Band 
Sebring,  FL 

Edwin  "Silver  Hawk"  Sarver,  Chief 
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Southeastern  Cherokee  Confederacy,  Crow  Band 
Ocala,  FL 

Norman  "Running  Buck"  Buford,  Chief 

Betty  "White  Dove"  Buford 

Southeastern  Cherokee  Confederacy,  Long  Hair  Band 
Tallahassee,  FL 

Joam    "Snowberry"  McAra 

Southeastern  Cherokee  Confederacy,  Many  Lakes  Band 
Wachula,  FL     or     Lakeland,  FL 

Mabel  "Sage  Woman"  Boone 

William  M.  "Elkheart"  Griffin 

Southeastern  Cherokee  Confederacy,  Pine  Knot  Clan 
Tarpon,  FL 

Southeastern  Cherokee  Confederacy,  Rattlesnake  Band 
Bradenton,  FL 

Wm.  Chuck  "Red  Bear"  Smith 

Southeastern  Cherokee  Confederacy,  Turtle  Clan 
Jacksonville,  FL 

R.J.  "Walking  Thunder"  Dusein 

Edward  "Taw-Yih"  Neely 

Southeastern  Cherokee  Confederacy,  Wild  Potato  Clan 
Gainesville,  FL 

Southeastern  Cherokee  &  Creek  Tribe 

Cox-Osceola  Indian  Reservation 

P.O.  Box  521 

Orange  Springs,  FL   32682 

Bettie  Ghigua  Buford,  Principal  Chief 
Sings  Alone  D\inkin,  Principal  Sub  Chief 

South  Florida  Cherokee  Band 
Route  1,  Box  100  A-1 
Bowling  Green,  FL  33834 

R.D.  Red  Eagle  Albritton,  Chief 

Tchlaki  Croatan  Nation 
4336  N.W.  5th  Avenue 
Pompano,  FL   33064 

Tuscola  United  Cherokee  Tribe  of  Florida  and  Alabama 
P.O.  Box  5 
Geneva,  FL   32732 

Chief  H.A.  Rhoden 
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Bird  Clan  of  the  Northwest  Cherokee  Wolf  Band 
Albany,  GA 

Donald  "Black  Raven"  Dobbs 

Cane  Break  Band  of  Eastern  Cherokees 
Route  3,  Box  7  50 
Dahl Onega,  GA  30533 

Mary  Ann  Cain,  Chief 

Cherokee  of  Georgia  Tribal  Council 

3291  Church  Street  or  Saint  George,  GA   31646 

Scottsdale,  GA  30079 

June  Hegstrom,  Chief 

Cherokee  Indians  of  Georgia 
1809  Fulton  Avenue 
Albany,  Ga   31705 

James  "Young  Bear"  Reynolds,  Chief 

Cherokee  Indians  of  Georgia 
1516  14th  Avenue 
Columbus,  GA  31901 

Cherokee  Indians  of  Georgia,  Inc. 
1809  Fulton  Avenue 
Albany,  GA   31705 

James  "Young  Bear"  Reynolds 

Cherokee  Nation  of  Texas 
P.O.  Box  1324 
Clayton,  GA  30525 

Charles  Thurmond  "Tsali  Standingbear" 

Etowah  Cherokee  Nation 
Quitman,  GA   or  Albany,  GA 

Malcolm  "Thiinderbird"  Webber 

The  Free  Cherokees 
264  Timber  Creek  Lane 
Marietta,  GA  30060 

"Sun  at  Dawn, "  Tribal  Secretary 

The  Free  Cherokees 

235  Cherokee  Village  Drive 

Ball  Ground,  GA  30107 

"Swift  Hawk, "  Chief 

The  Free  Cherokees,  Good  Medicine  Band 
2170  Poplar  Trail 
Cummings,  GA  30131 
Lamar  Sneed,  Director 
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The  Free  Cherokees,  Good  Medicine  Society 
591  Elizabeth  Lane 
Mableton,  GA  30059 

Steve  "Little  Hawk"  Schiavi 

The  Free  Cherokees,  Turtle  Clan 
3200  Lenox  Road,  NE  #A-107 
Atlanta,  GA   30324 
Satinka  Brown 

Free  Cherokees  of  Northwest  Georgia 
604  Ridgeland  Road 
Rossville,  GA  30741 

Robert  T.  Murray,  Principal  Chief 

Georgia  Tribe  of  Eastern  Cherokees 

Route  3,  or       P.O.  Box  1993 

Dahlonega,  GA  30533  Dahlonega,  GA  30533 

Georgia  Tribe  of  Eastern  Cherokees,  Inc. 
Route  3,  Box  3162 
Dawsonville,  GA  30534 

Thomas  B.  Mote,  Chief 

William  Dover 

Lower  Muscogee  Creek  Tribe 
Route  2,  Box  370 
Whigham,  GA  31797 

Lower  Muskogee  Creek  Tribe  -  East  of  the  Mississippi,  Inc. 
Route  1,  Tama  Reservation 
Cairo,  GA  31728 

Neal  Mccormick 

Peggy  McCormick  Venable 

Oelined  to  Acknowledge  12/21/1981  46  FR  516S2 

Some  members  claim  to  be  of  Cherokee  descent 

Southern  Band  of  Cherokees  and  Creeks 
Ellijay,  GA 

Southeastern  Cherokee  Confederacy 
Route  3,  Box  291 
Adel,  GA  31620 

Sam  "Sundown"  Felts,  Council  Chief 

Southeastern  Cherokee  Confederacy 
38  95  Shelton  Road 
Lake  Park,  GA  3X620 

Randy  "Shield  Wolf"  Christian,  Treasurer 


Southeastern  Cherokee  Confederacy 
P.O.  Box  367 
Ocklocknee,  GA  31773 

Vivian  L.  "Panther"  Lawson,  Principal  Chief 

William  C.  Smith,  Vice  President 

Sara  E.  Russell,  Secretary 

Randy  L.  Christian,  Treasurer 

Southeastern  Cherokee  Confederacy 

1448  Minton  Road 

Sylvester,  GA  31791 

Robert  "Gator"  Eubanks,  Director 

Southeastern  Cherokee  Confederacy 
P.O.  Box  1784 
Thomasville,  GA  31799 

Raymond  "Grey  Wolf"  Lawson,  Chief 

Southeastern  Cherokee  Confederacy 
318  Crestview  Drive 
Valdosta,  GA   31602 

"White  Wolf"  Crider,  Historian 

Southeastern  Cherokee  Confederacy 
2230  Oak  Grove  Circle 
Valdosta,  GA   31602 

John  "Wing  Eagle"  Oliver,  Elder 

Southeastern  Cherokee  Confederacy,  Bird  Clam 
Waycross,  GA 

Joseph  "Red  Falcon"  Jordon,  Chief 

Southeastern  Cherokee  Confederacy,  Deer  Clan 
Quitman,  GA 

Jim  "Little  Hawk"  R.  Jackson,  Clein  Chief 

Larry  J.  "Red  Fox"  Loper 

Southeastern  Cherokee  Confederacy,  Eagle  Clan 
Albany,  GA 

Allen  "Lobo"  Morris 

Donald  E.  "Gator"  Styck 

Southeastern  Cherokee  Confederacy,  Fire  Clan 
Macon,  GA 

Southeastern  Cherokee  Confederacy,  Holly  Clan 
Dearing,  GA 

Robert  "Little  Bear"  Smith 

George  "Fish  Hawk"  Smith 

Southeastern  Cherokee  Confederacy,  Lower  Etowah  Clan 
Rossville,  GA 
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Southeastern  Cherokee  Confederacy,  Panther  Clan 
Bainbridge,  GA 

Southeastern  Cherokee  Confederacy,  Peinther  Clan 
Donaldson,  GA 

Andrew  "Straight  Arrow"  Jones 

Southeastern  Cherokee  Confederacy,  Inc. 

Route  1,  Box  111  Route  4,  Box  120 

Leesburg,  GA  31763  Albany,  GA  31705 

William  Rattlesnake  Jackson,  Principal  Chief 

Red  Bear  Smith,  Assistant  Principal  Chief 

Mary  Strawberry  Jackson,  Secretary/Treasurer 

Donald  "Black  Raven"  Dobbs 

Declined  to  Acknowledge  11/25/1985,  50  FR  39047 

United  Cherokee  Nation 

Charles  "Little  Eagle"  Capach,  Grand  Council  Head  Chief 


IDAHO 

Wild  Potato  Clan  of  the  Northwest  Cherokee  Wolf  Band 
Nampa ,  ID 

Normein  L.  "Grey  Fox"  Burch 

Steve  R.  "Swift  Coyote"  Burch 


INDIANA 

Southeastern  Cherokee  Confederacy,  Paint  Clan 
Rochester,  IN 

Joan  C.  "Pale  Moon"  McClellein 


KENTUCKY 

Delilah  Whitecloud  United  Cherokee  Indieui  Tribe  of  Kentucky 
AKA  Delilah  Whitecloud  American  Indian  Council,  Inc. 
AKA  Delilah  Whitecloud  Cherokee  Tribe  of  Kentucky 

Alecia  Ashby,  First  Chief,  683-9961 

Jonnie  Cambron,  2nd  Chief 

Patricia  Ashby  Hunter,  Clan  mother 

Southeastern  Cherokee  Confederacy 
Route  2,  Box  605 
Evarts,  KY  40828 

Oscar  "Crazy  Wolf"  Hoskins,  Chief 

Southeastern  Cherokee  Confederacy,  Black  Wolf  &  Warrior  Society 

P.O.  Box  221 

Wallins  Creek,  KY  40873 

Willie  and  Georgetta  Buckart 
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LOUISIANA 

Amonsoquath  Tribe  of  Cherokee,  Deer  Clan 
Route  4,  Box  873 
Farmersville,  LA   71241 

"Yellow  Fawn, "  Chief 


MARYLAND 

The  Free  Cherokees 

8  00  Oak  Drive 

Mechanicsville,  MD   20659 

"Sings  Alone"  Dvincan,  GrcUidfather  Chief 

The  Free  Cherokees,  Bird  CleUi 
Box  414 

Chapitco,  MD  20621 
Chief  Longman 

The  Free  Cherokees,  Wild  Potatoe  Band 
57  7  Joy  Lane 
Hollywood,  MD  20636 

"Clay  Basket, "  Chief 


MASSACHUSETTS 

The  Free  Cherokees,  Wild  Potato  Band 

P.O.  Box  385 

Feeding  Hill,  MA  01030 

"Rainbow  Newmoon  Shootingstar, " 

The  Free  Cherokees,  Eagle  Council 
21  Shackford  Road 
Reading,  MA   01867 

"Wounded  Eagle, "  Chief 


MICHIGAN 

The  Free  Cherokees,  National  Veterans  Band 
4575  Sycamore 
Holt,  MI   48842 

"Turtle  Hatching, "  Chief 


MISSOURI 

Amonsoquath  Tribe  of  Cherokee 
2422  Hope  Drive 
Hannibal,  MO  63401 

Jim  Groves,  Medicine  Man 
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Amonsoquath  Tribe  of  Cherokee 
P.O.  Box  296 
Deering,  MO  63840 

Martin  "Walking  Bear"  Wilson,  Principal  Chief 

Amonsoquath  Tribe  of  Cherokee,  Powhatan  Clan 
P.O.  Box  962  Towbridge 
Sparta,  MO   65753 

Virginia  "Shining  Bear"  Furr,  Chief 

Chickamauga  Cherokee  Nation  of  Arkansas  and  Missouri 
217  Forest  Lane 
Republic,  MO  65738 

(issues  Certificates  of  Degree  of  Indian  Blood) 
which  is  greatly  confused  with  the  Bureau  of  Indian  Affairs' 
Certificate  of  Degree  of  Indian  Blood) 

Chickamauga  Cherokee  Nation  of  Arkansas  and  Missouri 
133  J  Street  NW  or  Route  2,  Box  2029 

Miami,  OK   74354  Fair  Play,  MO  65849 

Donald  E.  Coones,  Principal  Chief 

Ernest  Wolfe,  Enrollment  Chairman 

The  Free  Cherokees,  Dogwood  Band 
Route  1,  Box  1151  Nashville  C 
Ashland,  MO  65010 

"Dancing  Crane, "  Chief 

The  Free  Cherokees,  Hummingbird  Clan 
1109  East  Walnut  Street 
Columbia,  MO  65201 

North  American  Indian  Council 

Box  974 

Warsaw,  MO  65355 

David  W.  "Snake  Redhawk"  Griffin,  Primary  Organizer  (DNA  Scam) 

Northern  Cherokee  Nation 
P.O.  Box  1121 
Independence,  MO 

Northern  Cherokee  Tribe  of  Indians 
P.O.  Box  1061 
Columbia,  MO  65202 

Beverly  A.  Baker,  Principal  Chief 

James  D.  Rucks,  Deputy  Chief 

Northern  Cherokee  Tribe  of  Indians 
P.O.  Box  1121 
Independence,  MO   64050 
Elva  Belt 
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Northern  Cherokee  Tribe  of  Missouri 
P.O.  Box  1221 
Columbia,  MO  65205 

Northern  Cherokees  of  Old  Louisiana  Territory 
1502  East  Broadway,  Suite  201 
Columbia,  MO   65201 

Beverly  Northrup,  Chief 

Northern  Chickamauga  Cherokee  Nation  of  Arkansas  and  Missouri 
133  J  Street  NW 
Miami,  OK  743  54 

Donald  E.  Coones 


MISSISSIPPI 

The  Free  Cherokees,  Star  Hawk  Band 
1926  Catalina  Drive 
Jackson,  MS   39204 

"Walks-Far-Wolf,"  Chief 


NEBRASKA 

Southeastern  Cherokee  Confederacy,  Coyote  Band 

Box  13 

Bamston,  NE   68309 

Lilly  May  TaWaHna  Smith,  Chief 


NSW  JBRSBY 

The  Free  Cherokees,  Osprey  Band 

P.O.  Box  673 

Mays  Landing,  NJ  08330 

"Medicine  Hawk, "  Chief 


NEW  MEXICO 

Cherokees  of  New  Mexico 

(membership  is  mainly  of  registered  members  of  the  Cherokee  Nation, 
here  in  Oklahoma,  acts  as  a  support  group  for  tribal  members  located 
in  New  Mexico,  and  is  the  only  group  supported  by  Tribal  Resolution 
11-85;  does  not  purport  to  be  the  Cherokee  Nation  in  ciny  form.) 


NEW  YORK 


The  Free  Cherokees 
Box  62 

North  Hudson,  NY   12855 
Marcia  Soling 


233 


The   Free   Cherokees,    Many  Walks   Coxoncil 

P.O.    Box    54 

Stony  Creek,  NY   12878 

"Blue  Flame  Moon  Wolf,"  Chief 

The  Free  Cherokees,  Wolf  Council 
75  Robert  Quigley  Drive 
Scottsville,  NY   14548 
Karen  Thomas 

Mary  Trail  of  Tears  Long  House 
178  Ralph  Avenue 
Brooklyn,  NY   11233 

The  Nuyagi  Keetoowah,  Inc. 
200  West  70th  Street  6C 
New  York,  NY   10023 

Southeastern  Cherokee  Confederacy 
36  Overlook  Drive 
Mastic,  NY   11950 

Marshall  Samuel  W.  Heeler,  Jr.  WESA 


NORTH  CAROLINA 

Cherokee  Indian  Tribe  of  Robeson  and  Adjoining  Counties 
P.O.  Box  25 
Shannon,  NC   28386 

Cherokee  Indians  of  Robeson  and  Adjoining  Counties 
Route  2,  Box  272 -A 
Red  Springs,  NC   28377 

Fermon  Locklear 

Determined  ineligible  to  petition  (SOL  opinion  of  10/23/1989) 

Cherokee  Indians  of  Hoke  City 
Route  2,  Box  129-C 
Lumber  Bridge,  NC   28357 

Edgar  Bryant,  Chief 

Determined  ineligible  to  petition  (SOL  opinion  of  10/23/1989) 

Cherokee -Powhattan  Indian  Association 
P.O.  Box  3265 
Roxboro,  NC   27573 
H.L.  Martin 

Creek -Cherokee  Indians,  Pine  Tree  Clan 
P.O.  Box  110 
Cherokee,  NC  28719 

Thelma  "Fire  Eyes"  Steverson,  Chief 


The  Free  Cherokees 
116  Hamilton  Road 
Chapel  Hill,  NC   27114 

Laura  "Smokes"  McKelvy 

Southeastern  Cherokee  Confederacy 

9114  NC49  North 

Cedar  Grove,  NC   27231 

Sara  "Falling  Star-  Russell,  Secretary 

Southeastern  Cherokee  Confederacy 
108  Third  Street 
Haw  River,  NC   27258 

Terry  "Shadow  Walker"  Riggins,  Alternate  Director 

southeastern  Cherokee  Confederacy,  Silver  Cloud  Clan 
NC 

Tuscarora  Nation  of  North  Carolina 

P.O.  Box  565 

Pembroke,  NC   28372 

Robert  B.  Brewington 

some  members  claim  to  be  of  Cherokee  descent      ,„/,,/,g89) 

Determined  ineligible  to  petition  (SOL  opinion  of  10/23/1989) 

The  Tuscarora  Tribe  of  North  Carolina 
3123  Roberts  Avenue 
Lumber ton,  NC   28359 


Etoway  Cherokee 
Hugh  Gibbs 

Tallige  Cherokee  Nation 

2023  Scioto  Trail         or  Rt  1,  Box  66 

Portsmouth,  OH  45662  McDermott,  OH  45662 

Oliver  J.  Collins,  Principal  Chief 

Joyce  Logan,  Secretary 

Robert  Cerstle,  Town  Chief 

Tammy  R.  Logan,  Messenger  Oliver  J.  Collins 

The  Free  Cherokees,  Hokshichanklya  Band 
Route  1,  Box  91 
Creola,  OH  45622 

Thomas  Sunhawk,  Chief 

Eastern  Cherokee  Nation  Overhill  Band 
P.O.  Box  29273 
Columbus,  OH   43229 

Richard  Paugh  -  "Ghost  Eagle" 
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Cheroke?  United  Intertribal  Indian  Council 
Bess  Dalton 
Ray  Dalton 
Phebe  Dalton 

Cherokee  Delaware  Indian  Center 
389  West  Street 
Coshocton,  OH  43812 

Chief  Dee  Holcomb 


Barbara  Crandall  -  "Cherokee  Elder/Grandmother  of  the  Cherokee" 

Char  "White-deer"  Hunter  -  "Cherokee  spokesperson" 

Alan  Lewis  - 

Cher  Schaffer  -  "Cherokee  spokesperson" 

Linda  Trombly  -  "Cherokee  Teacher" 

OKLAHOMX 

Chickamauga  Cherokee  Nation  of  Arkansas  emd  Missouri 
133  J  Street  NW 
Miami,  OK  74354 

Donald  E.  Coones,  Principal  Chief 

Ernest  Wolfe,  Enrollment  Chairman 

Northern  Cherokee  Tribe  of  Indians 
Enrollment  Division 
412  North  Seventh  Street 
Weatherford.  OK  73096-4712 

Beverly  A.  BaJcer,  Principal  Chief 

Southeastern  Cherokee  Confederacy,  Horse  Clcui 
OK 

OMOOH 

Northwest  Cherokee  Wolf  Band  of  Southeastern  Cherokee  Confederacy 
P.O.  Box  592 
Talent,  OR  97549 

Orlinza  "Yellowstone"  Bullock 

Robert  E.  "Silver  Badger"  Ponder 

Daniel  L.  "Muskrat"  Day 

Declined  to  Acknowledge  11/25/1985  SO  TR   39047 

Northwest  Cherokee  Wolf  Band,  Deer  Clan 
Bend,  OR 


Northwest  Cherokee  Wolf  Band,  Paint  Clan 
Salem,  OR 

Tom  "Silver  Bear"  Hedgecoke 

Winona  "Morning  Star*  Cheatham 

Southeastern  Cherokee  Confederacy 
Medford,  OR 

"Comanche  Wicasa,  BlackStar" 

Southeastern  Cherokee  Confederacy,  Badger  Band 
Golden  Hill,  OR     or    Northern,  OR 

J.B.  "Little  Horse"  Huffmam 

Mrs.  "Little  Deer"  Huffman 

Raymond  "Wild  Cat"  Marang,  Elder 

Frank  "White  Eagle"  Shehom 

Ruth  "Morning  Dove"  Shehom 

Melvin  "Bear"  McCune 

Janice  "Rainbow"  Cox 

Jim  "Lone  Elk"  Housley 

Betty  "Two  Bear"  Mathison 

Joy  "Two  Feathers"  Rowland 

Southeastern  Cherokee  Confederacy,  Paint  Band 
Salem,  OR 

William  "White  Eagle"  Wilson 

Winona  "Morning  Star"  Cheatham 

Southeastern  Cherokee  Confederacy,  Wolf  Band 
Phoenix,  OR 

O.A.  "Yellowstone"  Bullock 

Billy  Lee  "Silver  Wolf"  Walls 

Gaille  "Two  Blankets"  Schmidt 

Unaligoha  Band  of  the  Red  Clay  Inter- tribal  Indian  Band 
Gold  Hill,  OR 

Byron  "Watchful  Eagle"  Brown 

J.B.  "Little  Horse"  Huffman 


PENNSYLVANIA 

The  Inagei  Tsalagi,  Cherokees  of  Virginia 
4167  Timberline  Drive 
Allison  Park,  PA   15101 
D.  Michael  Wolfe 

United  Cherokee  Tribes  of  West  Virginia 
123  Turkeyfoot  Road 
Sewickly,  PA   15143 

Bernard  Humbles -Penn,  Chief 
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Southeastern  Cherokee  Confederacy 
"Hawk"  Brown,  Elder  Advisor 


TENMBSSBR 

Cherokee  Nation  of  Texas 
7628  Hollow  Fork  Road 
Germantown,  TN   38138 
Lor en  V.  Hughes 

Etowah  Cherokee  Nation 
Cherokee  Indian  Village 
Pigeon  Forge,  TN   37863 

Alvin  O.  Lcingdon,  Principal  Chief 

(Uses  Seal  of  the  Cherokee  Nation) 

Etowah  Cherokee  Nation 

P.O.  Box  5454 

Cleveland,  TN   37320-4577 

Hugh  Gibbs,  Principal  Chief 

The  Echota  Cherokee  Tribe 

Thomas  J.  Hutto,  Principal  Chief 
Wayne  F.  Rasco,  Vice  Principal  Chief 

The  Free  Cherokees 
615  Jolly  Road 
Grandview,  TN   37337 

"Grey  Eagle"  Flynn,  Chief 

The  Free  Cherokees,  Chickamaugan  Circle 
9001  Bill  Reed  Road 
Ooltewah,  TN   37363 

Ahwi  Brown,  Chief 

The  Original  Cherokee  Nation 
P.O.  Box  9808 
Chattanooga,  TN   37363 

Dale  F.  Cook,  Senior  Chief 

Southeastern  Cherokee  Confederacy,  Red  Clay  Inter-Tribal  Indieui  Bemd 
7703  Georgetown  Road 
Ooltewah,  TN  37363 

Elaine  "Little  Fawn"  Ledford 

Virlyn  "Cougar"  Ledford 

John  F.  "Night  Hawk"  Neikirk 

lona  "Nakomas"  Neikirk 

Ron  "Little  Beaver"  Smith 

James  "Tsi  mi  Adawehi  Uwohali"  Purple 
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Tennessee  Band  of  the  Cherokeee,  Inc. 

Route  2 

Stawberry  Plains,  TN   37871 

Eugene  Hager,  Chief 
or 

Ms.  Audrey  Little,  Secretary 

405  East  Red  Bud  Drive 

Knoxville,  TN   37920 

615-577-9559 

Tennessee  River  Band  of  Chickamauga  Cherokee 
P.O.  Box  21610 

Chickamaugha  Station,  TN   374  24 
David  Brovm,  Chief 

Turkeytown  Association  of  the  Cherokeee 
115  Second  Avenue  North 
Nashville,  TN   37201-1901 

Patricia  Neely 

(615)  726-2550 


TBXAS 

Blue  Star  Services,  Inc. 
Thunder -Horse  Ranch 
Route  1,  Box  87C 
West  Point,  TX   78963 

Mary  Elizabeth  Thunder,  Peace  Elder/Sun  Dancer 

Jeffrey  "White  Horse"  Hubbell,  Sun  Dancer 

"Traditional  Cherokee  Morning  Movement  as  taught  by  Dhyani  Ywahoo" 

Cherokee  Nation  Limited 

Herbert  Williams,  President  "Little  Bird  on  the  Shoulder" 

Cherokee  Nation  of  Texas 
505  East  McKay 
Troup,  TX   75789 

•Utsidihl"  Hicks,  Principal  Chief 

Court  of  the  Golden  Eagl* 

His  Royal  and  Imperial  Majesty 

The  Oxikadi 

Zirperor  of  Tsalagi  (the  Kingdom  of  Paradise) 

King  of  the  Upper  Cherekees 

King  of  the  Middle  Cherokees 

King  of  the  Lower  Cherokees 

Keeper  of  the  Ancient  Traditions,  and 

Supreme  God  of  the  Sun 

The  Cherokee  Nations 

AKA 

Donald  Robinson 

8115  Buford  Drive 

Eallas,  TX  75241 


The  Free  Cherokees,  Hummingbird  Clam 
5221  Bonita  Avenue 
Dallas,  TX   75216 

"Sitting  Wolfe,"  Chief 

Southeastern  Cherokee  Confederacy,  Hawk  CleUi 

Mineral  Wells,  TX 

Southeastern  Cherokee  Confederacy,  Sequoyah  Clan 
El  Paso,  TX 

Joseph  "Red  Falcon"  Jordon,  Chief 

Sovereign  Cherokee  Nation-Tejas 
P.O.  Box  870097 
Mesquite,  TX   75189 

William  Fry,  "Bear  Who  Walks  Softly" 

Tom  Taylor,  "Red  Eagle" 


UTAH 

Cherokee  Indian  Descendants  Organization  of  the  Ani-yun-wiya 
P.O.  BOX  334 
Logan,  UT   84321 

Lanora  M.  Grondel,  Chief  Director 

Angie  Barton,  Enrollment  Chairman 


VERMONT 

The  Free  Cherokees,  Tribal  Council 
77  Main  Street 
Springfield,  VT   0S156 

"Distant  Eagle",  Chief 

Green  Mountain  Band  of  Cherokee 
91  North  F  Street 
Bristol,  VT   05443 

Evelyn  &  Kenneth  Dunbar 

Sunray  Meditation  Society 
P.O.  Box  308 
Bristol,  VT   05443 

Ven.  Ugvwiyuhi  Dhuani  Ywahoo,  Spiritual  Director 


VIRGINIA 


Cherokees  of  Virginia 
11293  Wilhoite  Lane 
Rapidan,  VA  22733 

SW  Beeler,  Sr. ,  Chief 
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Inagei  Tsalagi,  Cherokees  of  Virginia 
Route  1,  Box  4  99 
Rapidan,  VA  22748 

The  Free  Cherokees,  Spider  Clan 
P.O.  Box  11472 
Richmond,  VA  23230 

Ann  "Walking  Bear"  Seay 

The  Southeastern  Cherokee  Confederacy 
Crimora,  VA 

Diane  Ravenshadow  Horen,  an  apprentice  medicine  woman 

Randall  "Walking  Bear"  Downey 

Southeastern  Cherokee  Confederacy,  Pine  Log  Clan 
Fairfax,  VA 

Joseph  "Red  Falcon"  Jordon,  Chief 

Turtle  Band  of  Cherokee 
Route  3,  Box  194 
Evington,  VA   24550 

Perry  Wilson  "Gray  Wolf,"  Chief 

United  Cherokee  Tribe  of  Virginia 

P.O.  Box  1104 

Madison  Heights,  VA  24  572 

United  Lumbee  Nation  of  North  Carolina  and  America 
P.O.  Box  225 
Richmond,  VA  23202 


WBST  VIRGINIA 

Appalachian  American  Indian  Society,  Inc. 
Charleston,  WV 

Loki  Tribbie 

United  Cherokee  Tribes  of  West  Virginia 
Bernard  Humbles 


WASHINGTON 

The  Free  Cherokees,  Four  Directions  Council 
175  Smokey  Valley  Road 
Toledo,  WA   98591 

"Harvest  Moon, "  Chief 

Southeastern  Cherokee  Confederacy,  Haddock/Compton  Clan 
Vancouver,  WA 
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Southeastern  Cherokee  Confederacy 

Michael  "Black  Hawk,"  Vice  Principal  Chief 


OTHER  GROUPS 


The  American  Indian  Federation  ??? 
Joseph  Bruner,  President 
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TESTIMONY  OF  AURELIUS  QUIETHAWK  PIPER 

CHIEF  OF  THE  GOLDEN  HILL  TRIBE 

OF  THE  PAUGUSSETT  NATION 

BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

July  13,  1995 

Mr.  Chainnan  and  distinguished  Senators:  Thank  you  for  the  opportunity  to  submit 
testimony  to  your  committee.  On  behalf  of  the  Golden  Hill  Tribe  of  the  Paugussett  Nation,  I 
wish  to  commend  you  for  your  outstanding  work  on  S.479,  a  bill  to  provide  for  administrative 
procedures  to  extend  federal  recognition  to  certain  Indian  groups,  and  for  other  purposes. 

My  tribe  welcomes  the  streamlining  of  the  federal  recognition  process  by  establishing  a 
Commission  on  Indian  Recognition.  We  also  appreciate  your  codifying  into  law  that  to  which 
we  are  all  entitled:  the  assurance  that  when  the  federal  government  extends  acknowledgment  to 
an  Indian  tribe,  it  does  so  with  a  consistent  legal,  factual,  and  historical  basis. 

The  Golden  Hill  Tribe  has  experienced  the  inconsistencies  and  misinterpretations  of 
Federal  regulation  and  law  that  result  from  the  current  process.  Our  tribe,  as  well  as  other  tribes, 
have  witnessed  another  ugly  reality  in  this  process.  I  refer  to  apparently  arbitrary  decisions,  in 
some  cases,  possibly  affected  by  the  skin  pigment  of  the  petitioning  tribe. 
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In  lieu  of  pleading  our  own  case  before  this  committee,  we  present  to  you  specific 
recommended  changes  to  the  legislative  language  of  S.479.  We  believe  the  adoption  of  these 
recommended  changes  will  help  to  clarify  some  of  the  more  contentious  interpretations  of  Federal 
regulations,  and  will  result  in  greater  equity  for  petitioning  tribes.  Thank  you  for  your  kind 
consideration  of  these  recommendations.  The  Golden  Hill  Tribe  is  grateful  for  the  opportunity 
to  participate  in  this  important  process.  We  stand  ready  to  work  with  you  and  your  staff  in  the 
weeks  ahead,  and  we  want  to  reiterate  our  thanks  for  your  deep  commitment  to  Native  Americans 
throughout  our  great  nation. 
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Recommendations 

We  recommend  the  following  revisions  to  S.479.  They  follow  by  section. 

1 .  Definition  of  Tiibal  Membership 

a.  Reword  Section  5(b)(5)(B)  to  read: 

In  order  for  the  Commission  to  consider  the  members  of  the  group 
to  be  members  of  an  Indian  tribe  for  the  purposes  of  the  petition, 
the  group  shall  be  required  to  establish  for  each  member 
descendency  from  an  individual  who  was  either  (a)  bom  into,  or 
(b)  naturalized  into  an  Indian  group  that  existed  historically,  or 
historical  Indian  groups  that  combined  and  functioned  as  a  single 
autonomous  entity. 

2.  Evidentiary  Standards  for  Recognition 

a.  Insert  new  Section  5(c)  that  reads: 

Credibility  of  source  documents.—  For  the  purposes  of  this 
act  evidence  contained  in  official  State,  colonial/territorial,  and 
federal  government  documents  and  documents  authored  by 
historians  and  anthropologists  prior  to  1970  identifying  tribal 
existence  of  Indian  communities  shall  be  accepted  at  face  value 
barring  egregious  error  or  obvious  bias. 

b.  Relabel  existing  Section  5(c)  as  5(d). 

3.  Weight  Given  to  Evidence  from  Colonial/Territorial  and  Successor  State  Governments  for 
Tribal  Existence 

a.  Insert  in  Section  5(b)(2)(C)  new  subsection  (v): 

(v)  State  recognition.— The  group  has  been  recognized  as  a 
distinct,  dependent  Indian  entity  by  the  cognizant  State  or 
colonial/territorial  government. 

b.  Relabel  existing  subsection  (v)  to  subsection  (vi). 

4.  Basis  for  Exclusion 

a.  Delete  Section  5(a)(2)(C)  in  its  entirety. 
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Basis  for  Transfer  of  Petitions 

a.         Reword  Section  5(a)(3)(A)  to  read: 

Notwithstanding  any  other  provision  of  the  law,  within  10  days  of  the 
passage  of  the  Act,  the  Secretary  shall  notify  in  writing  all  groups  who— 

(i)  are  under  active  consideration  or  have  a  proposed  finding  by  the 
Secretary;  and 

(ii)  request  the  Secretary,  or  the  Federal  Government,  to  recognize 
or  acknowledge  an  Indian  group  as  an  Indian  tribe; 
that  they  have  the  option  of  proceeding  under  the  consideration  of  the  Secretary 
or  transferring  their  petitions  to  the  Commission. 

Not  later  than  30  days  after  the  date  on  which  all  of  the  members  of  the 
Commission  have  been  appointed  and  confirmed  by  the  Senate  under  section  4(b), 
the  Secretary  shall  transfer  to  the  Conmiission  all  petitions  pending  before  the 
Department  that— 

(i)  are  either  not  under  active  consideration  of  the  Secretary  at  the 
time  of  the  transfer  or,  if  under  active  consideration  or  subject  of  a 
proposed  finding,  the  petitioning  groups  has  opted  for  consideration  by  the 
Commission;  and 

(ii)  request  the  Secretary,  or  the  Federal  Government,  to  recognize 
or  acknowledge  an  Indian  group  as  an  Indian  tribe. 
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Discussion 

1 .         The  Definition  of  Tribal  Membership 

Section  5(b)(5)(B)  of  S.479  states  the  following: 

In  order  for  the  Commission  to  consider  the  members  of  the  group 
to  be  members  of  an  Indian  tribe  for  the  purposes  of  the  petition, 
such  membership  shall  be  required  to  consist  of  established 
descendency  from  an  Indian  group  that  existed  historically,  or  from 
historical  Indian  groups  that  combined  and  functioned  as  a  single 
autonomous  entity. 

In  content  it  is  essentially  identical  to  section  7(e)  of  the  current  regulations  in  25  CFR  83  which 

reads  as  follows: 

The  petitioner's  membership  consists  of  individuals  who  descend 
firom  a  historical  Indian  tribe  or  from  historical  Indian  tribes  which 
combined  and  functioned  as  a  single  autonomous  political  entity. 

We  have  several  concerns  about  this  criterion  for  federal  recognition.    The  first  is  a  general 

concern  that  the  criterion  violates  basic  principles  of  Indian  sovereignty  and  self-detennination. 

The  second  is  a  particular  concern  that  the  criterion  as  expressed  in  S.479  not  be  interpreted  in 

the  manner  in  which  the  Bureau  of  Indian  Affairs  (B.I.A.)  is  currently  interpreting  25  CFR 

83.7(e). 

1.1.      Potential  Violation  of  Indian  Sovereignty  and  Self-Deteimination  by  Federal  Imposition 
of  Criteria  for  Tribal  Membership 

The  United  States  government  has  estabhshed  three  basic  criteria  for  membership 

(citizenship)  in  the  United  States  of  America.  One  is  direct  lineal  descent  from  a  U.S.  citizen. 

i.e.,  citizenship  by  blood.  The  second  is  birth  in  the  United  States,  i.e..  citizenship  by  place  of 

birth.    The  third  is  citizenship  by  naturalization.    An  individual  who  meets  any  one  of  these 

criteria  is  considered  a  member  (citizen)  of  the  United  States. 
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4 
The  current  regulation  in  25  CFR  83.7(e),  as  well  as  the  proposed  wording  of  Section 
5(b)(5)(B)  denies  to  tribal  groups  applying  for  recognition  the  sovereign  right  to  any  but  the  first 
of  these  three  types  of  citizenship.  That  is,  both  the  regulation  and  the  proposed  wording  require 
that  ALL  of  the  members  of  the  petitioning  tribe  document  their  descent  from  a  historic  Indian 
tribe.  Historically,  nearly  all  Indian  groups  within  the  United  States  had  provisions  for 
naturalization  of  individuals  into  the  tribe  (a  process  often  called  "adoption"  into  the  tribe),  and 
the  vast  majority  of  tribes  already  recognized  by  the  federal  government  have  such  provisions. 
As  one  example  of  naturalization  within  historic  times,  the  St  Regis  Mohawk  Tribe  naturalized 
individuals  of  other  Iroquoian  tribes  (e.g.,  Cayuga  and  Onondaga)  as  well  as  non-Iroquois  tribes 
(e.g.,  Abenaki)  who  were  present  at  the  Oswegatschie  Mission  (present-day  Oswego,  N.Y.) 
(Hodge  1910).  Furthermore,  oral  tradition  holds  that  one  whole  lineage  within  the  Bear  Clan  of 
the  Tuscarora  Indian  Nation  descends  from  an  adopted  White  woman.  Yet,  the  current 
regulations  and  the  proposed  language  of  S.479  force  petitioning  Indian  groups  to  drop  from  their 
roles  any  individuals  whose  membership  results  from  naturalization  into  the  tribe.  Clearly,  the 
United  States  government  is  here  imposing  on  Indian  groups  criteria  for  tribal  membership  in 
violation  of  the  principles  of  sovereignty  and  self-detoinination. 

1.2.      Problems  with  Recent  "Precedents"  in  the  Interpretation  of  Indian  Descent 

The  second  issue  we  wish  to  raise  relates  to  the  maimer  in  which  the  B.I.A.  is  currently 
interpreting  25  CFR  83.7(e)  and  our  concern  that  this  interi»etation  not  set  a  precedent  for  the 
interpretation  of  Section  5(b)(5)(B)  of  S.479.  The  wording  of  25  CFR  83.7(e)  presents  a  strictly 
genealogical  issue  of  whether  or  not  all  of  the  individuals  in  a  petitioning  group  can  document 
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their  ancestry  back  to  a  member  or  members  of  a  historic  tribe.    In  the  "Notice  of  Proposed 

Finding"  on  the  Golden  Hill  Tribe  of  the  Paugussett  Nation  published  in  the  June  8,  1995, 

Federal  Register,  the  B.I.  A.  for  the  first  time  ever  placed  additional  requirements  on  petitioners 

seeking  to  meet  criterion  25  CFR  83.7(e).  Specifically,  the  B.I.A.  states  that  to  document  descent 

from  a  historical  tribe  or  tribes,  a  petitioner  must  show  that: 

(1)  The  persons  claimed  as  Indian  ancestors  were  of  Indian  descent  from  a 
particular  tribe;  and  (2)  Indian  descent  must  be  derived  from  more  than  one  Indian 
person. 

The  first  requirement  is  presumably  a  paraphrase  of  the  actual  wording  of  criterion  7(e)  of  25 

CFR  83,  although  the  phrase  "from  a  particular  tribe"  is  ambiguous  since  it  could  be  interpreted 

to  mean  either  that  the  ancestors  must  be  from  a  named  Indian  tribe  (i.e.,  it  is  not  sufficient  that 

the  ancestor  simply  be  Indian;  it  must  be  known  to  which  tribe  the  ancestor  belonged)  or  that  the 

Indian  ancestors  from  whom  the  petitioner  claims  descent  must  all  be  from  the  same  historic 

tribe.    If  the  latter  is  meant,  it  would  seem  to  contradict  the  provision  of  25  CFR  83.7(e)  that 

permits  descent  from  "historical  Indian  tribes  which  combined  and  functioned  as  a  single 

autonomous  political  entity."   It  would  also  appear  to  run  into  the  problem  of  what  was  a  tribe 

in  the  early  historic  period.  (See  discussion  part  3  and  in  appendix  A.)  For  example,  the  current 

membership  of  a  petitioning  group  might  claim  descent  from  individuals  who  were  members  of 

two  or  more  historic  named  groups  that  were  in  fact  components  of  a  single  tribal  entity.   This 

is  the  case,  for  example,  for  the  Golden  Hill  Tribe  of  the  Paugussett  Nation,  who  trace  their 

ancestry  to  two  individuals  who  resided  on  the  Golden  Hill  Reservation  in  the  mid- 18th  century, 

Sarah  Shoran,  a  Pequannock  Indian,  and  Tom  Sherman,  a  Potatuck  Indian.   As  demonstrated  in 

Wojciechowski  (1985,  1992),  Pequannock  and  Potatuck  were  local  names  in  the  colonial  period 
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of  two  settlements  of  the  greater  Paugussett  people.   This  has  implications  for  the  second  point 
to  made  below. 

The  B.I.A.'s  second  requirement  for  meeting  25  CFR  83.7(e)  as  stated  in  the  "Notice  of 
Proposed  Finding"  is  without  precedent  in  the  history  of  the  federal  tribal  recognition  process. 
Nowhere  in  past  or  present  law,  regulations,  or  court  decisions  pertaining  to  the  federal 
recognition  of  Indian  tribes  is  there  any  wording  to  the  effect  that  "Indian  descent  must  be 
derived  through  more  than  one  person."  Furthermore,  since  this  requirement  was  not  explicitly 
stated  in  the  most  recent  regulations  published  on  February  24,  1994,  it  was  never  the  subject  of 
public  review  and  comment. 

In  its  "Proposed  Finding"  on  the  Golden  Hill  Tribe,  the  B.I.A.  used  these  new 
requirements  in  the  following  way.  First,  it  used  the  latter  interpretation  of  the  first  requirement 
to  determine  that  the  Golden  Hill  Tribe  could  trace  its  descent  only  to  Sarah  Shoran,  a 
Pequannock  Indian,  and  not  to  Tom  Sherman,  her  husband  and  a  Potatuck  Indian,  despite  the 
evidence  that  the  Pequannock  and  Potatuck  were  merely  local  designations  of  the  same  Indian 
people.  Then  the  B.I.A.  stated  that,  as  result,  the  Golden  Hill  Tribe  could  trace  its  descent  only 
to  a  single  member  of  the  historic  tribe,  which  was  insufficient  to  meet  its  newly  promulgated 
requirement  regarding  descent  from  more  than  one  member  of  the  historic  tribe. 

1.3.       Recommendation 

To  avoid  the  problems  the  problems  discussed  above,  we  reconmiend  that  Section 
5(b)(5)(B)  be  reworded  as  follows: 
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In  order  for  the  Commission  to  consider  the  members  of  the  group 
to  be  members  of  an  Indian  tribe  for  the  purposes  of  the  petition, 
the  group  shall  be  required  to  establish  for  each  member 
descendency  from  an  individual  who  was  either  (a)  bom  into,  or 
(b)  naturalized  into  the  Indian  group  that  existed  historically,  or 
historical  Indian  groups  that  combined  and  functioned  as  a  single 
autonomous  entity. 


2.         The  Evidentiary  Standards  for  Recognition 

S.479  sets  out  acceptable  forms  of  evidence  for  meeting  the  criteria  for  federal  recognition 
in  Section  5(b).  We  have  two  general  concerns  that  cut  across  several  of  the  criteria.  The  first 
is  the  credence  lent  to  historical  source  materials  and  the  second  is  the  credence  lent  to  the 
testimony  of  colonial,  territorial,  and  successor  State  governments  with  respect  to  a  tribe's 
eligibility  for  recognition. 

2. 1 .      The  Acceptability  of  Credible  Sources 

The  federal  recognition  process  draws  its  evidentiary  basis  firom  the  social 
sciences— anthropology  (ethnography,  ethnohistory  and,  on  occasion,  linguistics),  demography, 
history,  political  science  and  sociology,  as  well  as  the  popular  "science"  of  genealogy.  To  be  fair 
and  credible,  those  responsible  for  implementing  the  recognition  process  must  respect  the  canons 
of  evidence  of  these  disciplines.  This  has  not  always  been  the  case  in  the  Branch  of 
Acknowledgment  and  Research  (B.A.R.)  of  the  B.I.A.,  as  illustrated  by  recent  findings. 

One  canon  of  research,  both  in  history  and  ethnohistory,  is  that,  unless  there  is  clear 
evidence  of  strong  bias  or  egregious  error,  the  testimony  of  competent  professionals 
contemporaneous  to  a  historic  event  under  study  are  more  reliable  than  the  retrospective  analyses 
of  later  analysts.    Where  biases  or  errors  exist,  as  they  almost  always  do,  it  is  the  job  of  later 
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analysts  to  identify  these  and  interpret  the  testimony  of  the  earlier  professionals  in  light  of  the 
biases  and  errors. 

In  several  of  its  recent  findings,  and  many  of  its  previous  findings,  the  B.I. A.  has  been 
both  arbitrary  and  capricious  in  its  acceptance  or  rejection  of  evidence  submitted  by  Indian 
groups  in  support  of  petitions  of  federal  recognition.  In  two  recent  cases,  the  case  of  the  Houma 
Tribe  of  Louisiana  and  the  case  of  the  Golden  Hill  Tribe  of  the  Paugussett  Nation,  the  B.I. A.  has 
simultaneous  rejected  a  particular  source  document  when  the  evidence  contained  therein 
supported  the  tribe's  genealogical  claims  and  accepted  the  same  source  document  when  it 
supported  arguments  that  weakened  the  tribe's  case.  In  the  case  of  the  Houma  Tribe  of 
Louisiana,  the  document  in  question  was  authored  by  the  esteemed  anthropologist.  Dr.  John  R. 
Swanton.  In  the  case  of  the  Golden  Hill  Tribe  of  the  Paugussett  Nation,  the  document  was 
authored  by  a  renowned  19th  century  historian,  the  Rev.  Samuel  Orcutt.  We  will  limit  our 
comments  here  to  the  B.I.A.'s  treatment  of  Orcutt's  work. 

In  his  A  History  of  the  Old  Town  of  Stratford  and  the  City  of  Bridgeport,  Connecticut, 
Orcutt  (1886:42-44)  presented  a  detailed  genealogy  for  the  Golden  Hill  Tribe  from  Tom  Sherman 
and  Sarah  Shoran  in  the  mid- 18th  century  to  William  Sherman  and  his  wife,  Nancy  Hopkins,  and 
children  in  the  later  part  of  the  19th  century.  (Orcutt's  genealogy  is  quoted  in  Exhibit  1.)  It  is 
important  here  to  note  that  Orcutt  could  be  described  as  a  hostile  witnesses  to  the  tribe's  existence 
since  he,  like  nearly  every  other  historian  who  chronicled  the  Golden  Hill  Tribe  in  the  nineteenth 
century,  assumed  the  tribe  was  dying  out  both  physically  and  by  assimilation.   Nevertheless,  he 
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Exhibit  1 

Genealogy  of  "The  Last  Family  at  Golden  Hill'  by  the  Rev.  Samuel  Orcutt, 

A  History  of  the  Old  Town  of  Stratford  and  the  City  of  Bridgeport, 

Connecticut    1886,  Pp.  42-44 

Tom  Sherman,  the  last  owner  of  the  Golden  Hill  reservation,  married,  in  the  Indian 
way,  Eunice  Shoran,  and  had  children:  1.  Tom;  II.  Eunice;  III.  Sarah. 

"I.  Tom  2^  m.  Sarah  (?)  and  had  IV  Ruby. 

"n.  Eunice,  m.  Mack  or  Mansfield,  formerly  of  Kent,  and  had  V,  Jim,  Garry  and 
Eunice. 

"III.  Sarali,  m.  Ben  Roberts,  a  negro,  and  lived  at  the  Eagles'  Nest  at  Stratford  Tide 
Mill.  Some  of  their  descendants  still  reside  in  Orange,  Conn.,  but  are  not  claimants  on  the  Indian 
funds  of  Stratford. 

"V.  Jim  Mansfield,  son  of  Eunice  Shoran,  m.  his  cousin  Ruby,  dau.  of  Tom  2^,  and 
had  Nancy,  who  had  VI,  William  Sherman:  after  which  she  m.  John  Sharpe,  and  had  Beecher, 
Nancy  and  Charles,  and  Sharpe,  being  sent  to  State's  Prison,  she  lived  with  a  man  Rensler,  and 
had  Olive. 

"VI.  William  Sherman,  son  of  Nancy  and  grand-son  of  Tom  1^  and  Ruby,  was 
bom  in  1825  in  Poughkeepsie,  N.  Y.  ,  and  is  still  living  at  Nichols  Farms  in  Trumbull,  Conn., 
being  the  sole  claimant  on  the  Indian  money  from  the  sale  of  Golden  Hill... 

"His  children  are:  I.  William;  H.  Henry,  died  aged  17  years;  HI,  George,  who  m. 
Mary  A.  Hamilton;  IV,  Mary  Olive,  who  died  young;  V,  Caroline;  VI,  Huldah;  Vn,  Mary  Olive; 
Vm,  Charles;  IX,  child  that  died." 
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supported  the  continuity  of  the  tribe  by  presenting  its  genealogy  in  detail.  Orcutt's  genealogy  of 
William  Sherman  thus  represents  a  minimal  reported  case,  increasing  its  credibility. 

Additional  evidence  presented  by  the  Golden  Hill  Tribe  in  its  petition  corroborated  the 
historic  existence  and  association  with  the  Golden  Hill  Tribe  of  all  of  the  individuals  named  in 
Orcutt's  genealogy.  Despite  this  evidence,  the  B.I.A.  elected  to  dismiss  Orcutt's  work  for  the 
reasons  that  (a)  in  one  case  the  name  Eunice  Shoran  appears  where  it  should  say  Eunice 
Sherman,  the  granddaughter  of  Eunice  Shoran,  (b)  in  one  case  it  says  that  William  Sherman  was 
the  grandson  of  Tom  [Sherman]  2''  whereas  William  Sherman  was  actually  his  great  grandson, 
and  (c)  in  one  case  it  says  that  Nancy,  mother  of  William  Sherman,  lived  with  a  man  named 
Renseler  whereas  his  full  name  was  Renselar  Pease  (i.e.,  Orcutt  omitted  his  last  name). 

The  B.I.A.  found  not  one  piece  of  evidence  that  contradicted  any  of  the  relevant  portions 
of  Orcutt's  genealogy.  In  addition,  to  discredit  further  Orcutt's  genealogy,  the  B.I.A.  presented 
the  unsubstantiated  hypothesis  that  Orcutt  somehow  fabricated  his  genealogy  from  information 
contained  in  a  book  published  six  years  earlier  by  the  historian  D.  Hamilton  Hurd  {History  of 
Fairfield  County,  Connecticut  1881).  Had  Orcutt  in  fact  done  this,  it  would  have  been  a 
remarkable  feat  since  Hurd  mentions  by  name  only  three  of  the  thirty-three  people  who  appear 
in  Orcutt's  genealogy. 

Having  dismissed  Orcutt's  genealogy  of  the  Golden  Hill  Tribe,  the  B.I.A.  itself  attempted 
to  reconstitute  the  genealogy  based  on  documents  submitted  by  the  tribe  and  others,  and  its  own 
research.  In  view  of  the  two  hundred  years  covered  by  the  genealogy,  the  failure  of  State- 
appointed  overseers  to  file  required  reports,  and  the  migratory  nature  of  Golden  Hill  tribal 
members,  the  B.I.A.  found,  not  surprisingly,  that  not  every  relationship  in  Orcutt's  genealogy 
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could  be  corroborated  by  independent  primary  documents.  It  is  quite  likely  that  Orcutt  obtained 
at  least  some  of  his  information  from  oral  testimony  of  knowledgeable  contemporaries,  e.g.,  the 
overseer  for  the  Golden  Hill  Tribe  at  the  time.   Such  testimony  is  unavailable  today. 

Given  the  B.I.A.'s  dismissal  of  Orcutt's  writing  with  respect  to  the  genealogy  of  the 
Golden  Hill  Tribe,  it  comes  as  some  surprise  that  the  B.I.A.  elected  to  cite  Orcutt  as  an  authority 
in  support  of  its  own  statements  in  the  "Proposed  Finding."  (See,  for  example,  page  15  of  the 
"Technical  Report"  portion  of  the  "Proposed  Finding.") 

In  summary,  we  believe  it  important  that  the  Commission  established  by  S.479  not  be 
permitted  to  handle  evidence  in  the  arbitrary  and  capricious  manner  demonstrated  by  the  B.I.A. 
and  that  guidelines  be  established  as  to  what  counts  as  acceptable  evidence.  These  guidelines 
should  be  grounded  in  the  established  canons  of  evidence  from  the  relevant  social  science 
disciplines. 

2.2.       Recommendation 

To  avoid  the  problem  discussed  in  2.1,  we  recommend  that  the  following  paragraph  be 

inserted  as  new  Section  5(c)  and  that  the  existing  Section  5(c)  be  relabeled  as  Section  5(d). 

Credibility  of  source  documents.—  For  the  purposes  of  this 
act  evidence  contained  in  official  State,  colonial/territorial,  and 
federal  government  documents  and  documents  authored  by 
historians  and  anthropologists  prior  to  1970  identifying  tribal 
existence  of  Indian  communities  shallbe  accepted  at  face  value 
barring  egregious  error  or  obvious  bias. 
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3.         Weight  Given  to  Evidence  from  Colonial,  Territorial  and  Successor  State  Governments 
for  Continuous  Tribal  Existence 

We  believe  that  S.479  gives  short  shrift  to  the  testimony  of  colonial,  territorial  and 
successor  State  governments  with  respect  to  the  eligibility  of  Indian  groups  for  federal 
recognition.  The  only  places  in  S.479  where  evidence  from  State  governments  is  mentioned  are 
in  Section  5(b)(1)(B)  and  (C),  which  state  that  "[a]  relationship  between  the  petitioner  and  any 
State  government,  based  on  an  identification  of  the  petitioner  as  an  Indian  entity"  and  "[d]ealings 
of  the  petitioner  with  a  county  or  political  subdivision  of  a  State  in  a  relationship  based  on  the 
Indian  identity  of  the  petitioner"  is  acceptable  evidence  for  determining  the  Indian  identify  of  a 
group. 

S.479,  like  the  current  regulations  contained  in  25  CFR  83,  gives  preferential  treatment 
to  evidence  from  sedentary  Indian  groups  and  to  Indian  groups  large  enough  to  permit 
intermarriage  without  fear  of  genetic  defects  in  meeting  the  criteria  contained  in  5(b)(2)  and  (3), 
as  discussed  in  3.1.  and  3.2,  below.  We  believe  that  tribes  that  have  been  recognized  as  distinct 
Indian  groups  by  colonial/territorial  and  successor  State  governments  should  be  given  equal 
treatment,  and  that  evidence  of  State  (or  colonial/territorial)  recognition  of  a  tribal  entity  at  a 
particular  point  time  should  be  considered  sufficient  evidence  of  tribal  community  and  political 
authority. 

3.1.       Preferential  Treatment  for  Sedentary  Indian  Communities 

Section  5(b)(2)(A)  states  that  a  petitioner  for  federal  recognition  must  demonstrate  that: 

...a  predominant  portion  of  the  membership  of  the  petitioner— 

(i)  comprises  a  conununity  distinct  from  those  communities  surrounding  such 
community;  and 
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(ii)  has  existed  as  a  community  from  historical  times  to  the  present. 

The  phrasing  "communities  surrounding  such  community"  in  (i)  would  seem  to  imply  a  fixed 

location  for  the  Indian  group.   This  impression  is  further  reinforced  by  the  wording  of  section 

5(b)(2)(C)(i)  which  states  that  a  petitioner  is  considered  to  have  provided  sufficient  evidence  of 

community  at  a  given  point  in  time  if  the  petitioner  has  provided  evidence  that  demonstrates  that: 

...[m]ore  than  50  percent  of  the  members  of  the  group  of  the  petitioner 
reside  in  a  particular  geographical  area  exclusively  or  almost  exclusively 
composed  of  members  of  the  group,  and  the  balance  of  the  group 
maintains  consistent  social  interaction  with  some  members  of  the 
community. 

As  discussed  in  appendix  A,  the  Algonquian  tribes  of  New  England  did  not  live  in  fixed 
communities  throughout  the  year.  Rather,  the  size  and  location  of  the  community  differed  from 
one  season  and  year  to  the  next.  For  tribes  such  as  the  Golden  Hill  Tribe  of  the  Paugussett 
Nation,  the  semi-nomadic,  migratory  traditions  of  its  ancestors  was  preserved  even  after  the 
tribe's  modes  of  subsistence  changed  over  time  from  hunting  and  gathering  to  mercenary 
soldiering,  whaling,  marketing  of  crafts,  etc.  In  the  historic  period,  it  was  only  during  the  winter 
season  when  50  percent  or  more  of  the  tribes  membership  was  in  one  place.  In  later  periods, 
with  changes  in  modes  of  subsistence,  seasonal  migration  shifted  to  multi-year  migrations,  such 
that  it  was  only  in  certain  years  or  on  special  occasions  (e.g.,  funerals,  weddings)  that  substantial 
portions  of  the  tribal  membership  were  in  any  one  place.  It  was  necessary  only  for  a  small 
number  of  individuals  to  remain  on  the  land  to  hold  it  available  for  others  of  the  tribe  when  they 
chose  to  return. 

In  its  "Proposed  Finding"  on  the  Golden  Hill  Tribe,  the  B.I.A.  placed  significant  emphasis 
on  the  fact  that  the  tribe  was  officially  landless  at  various  points  in  time  and  that,  when  they  did 
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own  land,  there  was  only  one  or  two  families  present  at  any  given  point  of  time.  The  B.I. A.  then 
construed  this  to  mean  that  there  was  no  longer  a  tribe.  However,  as  discussed  in  appendix  A, 
this  is  the  expected  pattern  for  a  hunting  and  gathering  culture,  for  whom  land  proprietorship  is 
only  a  seasonal  convenience.  As  Dr.  Darnell  notes,  "[tjhere  is  no  single  place  where  a 
hunting/gathering  band  lives,  although  there  is  certainly  a  territory  known  well  that  is  exploited, 
used,  during  different  parts  of  the  year." 

3.2.  Preferential  Treatment  for  Large  Groups  for  Which  Intermarriage  Is  Genetically  Feasible 
Section  5(b)(2)(B)(i)  states  that  one  form  of  evidence  for  tribal  community  is  "[s]ignificant 
rates  of  marriage  within  the  group,  or,  as  may  be  culturally  required,  patterned  out-marriages  with 
other  Indian  populations."  Furthermore,  Section  5(b)(C)(ii)  states  that  a  petitioner  will  be 
considered  to  have  provided  sufficient  evidence  of  community  at  a  given  point  in  time  if  the 
petitioner  has  provided  evidence  that  demonstrates  that  "[n]ot  less  than  50  percent  of  the 
marriages  of  the  group  are  between  members  of  the  group."  Such  a  large  percentage  of 
intermarriages  is  feasible  without  concern  for  genetic  defects  only  where  the  population  of  the 
tribe  is  sufficiently  large  to  guarantee  genetic  diversity.  For  small  tribes,  substantial  intermarriage 
is  counter-indicated  if  survival  is  to  be  ensured.  Rather,  out-marriage  is  essential  for  increasing 
the  gene  pool  and,  furthermore,  is  often  necessary  due  to  a  lack  of  marriage  partners  within  the 
group. 

In  addition,  the  provision  in  section  5(b)(2)(B)(i)  that  patterned  out-marriages  are 
acceptable  evidence  only  when  the  marriages  are  with  other  Indian  populations  takes  as  a  given 
that  there  are  other  Indian  populations  available  for  out-marriage.     However,  by  the  late 
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nineteenth  century,  the  few  remaining  Indian  groups  of  New  England  were  isolated  from  one 
another  and,  as  a  result,  intra-group  interaction  was  minimal.  Survival  required  that  tribes 
practice  out-marriage  and  geography  required  that,  for  the  most  part,  out-marriage  be  with  non- 
Indians.  The  fact  that  the  patterned  out-marriage  was  with  non-Indians  did  not,  however,  affect 
the  members'  sense  of  Indian  identity  and  group  membership.  As  argued  by  Conkey,  Boissevain 
and  Goddard  in  the  Handbook  of  North  American  Indians  (Smithsonian  Institution  1978:178): 

...the  Indians  [of  New  England]  tended  to  consolidate  into  a  relatively  small 
number  of  local  groups.  Intermarriage  with  Blacks  and  Whites  was  common, 
though  the  resulting  racially  mixed  communities  retained  a  strong  sense  of  their 
Indian  heritage  and  were  generally  regarded  as  Indians  by  others... 

3.3.       State  Recognition 

A  number  of  current  and  past  petitioners  for  federal  recognition  have  had  long 
relationships  with  the  government  of  the  State  in  which  they  are  located,  as  well  as  its 
predecessor  colonial/territorial  government,  in  which  the  State  government  has  officially 
recognized  the  group  as  an  Indian  tribe.  To  restrict  the  discussion  to  one  State,  the  State  of 
Connecticut  has  recognized  on  an  essentially  continuous  basis  five  Indian  tribes  within  its 
borders,  namely,  the  Eastern  Pequot  Tribe,  the  Golden  Hill  Tribe,  the  Mashantucket  Pequot  Tribe, 
the  Mohegan  Tribe,  and  the  Schaghticoke  Tribe.  In  the  case  of  the  Golden  Hill  Tribe,  this 
recognition  of  the  group's  tribal  status  began  in  1639  when  an  80-acre  reservation  was  set-aside 
for  the  tribe  in  present-day  Bridgeport,  which  reservation  was  confirmed  by  the  General  Court 
for  the  Colony  of  Connecticut  in  1659.  From  1765  onward  the  colonial  government  and 
successor  State  government  appointed  overseers  (also  referred  to  as  guardians  and  trustees)  on 
an  essentially  continuous  basis  through  the  present  century.  In  addition,  the  Connecticut  General 
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Assembly  passed  laws  beginning  in  the  late  1800s  and  continuing  into  the  present  century 
specifically  naming  the  Golden  Hill  Tribe.  We  would  argue  that  the  actions  of  the  State 
government  and  its  predecessor  colonial  government  provide  evidence  pertinent  not  only  to  the 
criterion  contained  in  Section  5(b)(1),  but  also  to  the  criteria  in  Section  5(b)(2)  and  Section 
5(b)(3).  That  is,  the  actions  of  the  State  government  indicate  that  it  determined  from  the 
evidence  available  at  the  time  not  only  that  there  was  an  Indian  entity  called  the  Golden  Hill 
Tribe  but  that  it  was  comprised  of  a  distinct  community  of  members  that  was  sufficiently 
autonomous  from  the  surrounding  non-Indian  community  that  it  could  be  singled  out  for  special 
treatment.  While  the  B.I. A.  would  argue  that  some  of  the  overseers/guardians  for  the  Golden  Hill 
Tribe  also  served  as  guardians  for  the  poor,  and  thus  the  Golden  Hill  Tribe  might  be  considered 
just  another  group  of  poor  people,  the  overseers/guardians  for  the  tribe  were  very  careful  to 
indicate  in  their  written  documents  that  they  were  acting  in  their  capacity  as  overseers  for  a  tribe, 
not  as  guardians  for  poor  individuals. 

3.4       Recommendation 

To  address  the  issue  raised  in  3.3,  we  recommend  the  insertion  of  the  following  paragraph 
as  new  subsection  (v)  of  Section  5(b)(2)(C)  and  the  relabeling  of  existing  subsection  (v)  as 
subsection  (vi). 


(v)  State  recognition.— The  group  has  been  recognized  as  a 
distinct,  dependent  Indian  entity  by  the  cognizant  State  or  colonial/ 
territorial  government. 
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4.         The  Basis  for  Exclusion 

Section  5(a)(2)  of  S.479  provides  for  five  categories  of  groups/entities  who  "shall  not  be 
eligible  to  submit  a  petition  for  recognition  by  the  Commission  under  this  Act."  We  have 
concerns  about  several  of  the  categories;  however,  we  shall  focus  our  comments  on  the  exclusion 
category  in  subsection  (C). 

Section  5(a)(2)(C)  of  S.  149  would  exclude  from  consideration  petitions  from  "[g]roups, 
or  successors  in  interest  of  groups,  that  prior  to  the  date  of  enactment  of  this  Act,  have  petitioned 
for  and  been  denied  or  refused  recognition  as  an  Indian  tribe  under  regulations  prescribed  by  the 
Secretary."  Over  the  years,  the  regulations  pertaining  to  federal  recognition  have  been  revisited, 
revised,  and  reissued  several  times.  It  is  well  known  that,  with  each  revision,  some  tribal  groups' 
chances  for  recognition  have  improved.  It  is  clear  that  some  tribes  that  have  recently  been 
recognized  could  not  have  achieved  recognition  under  previous  versions  of  the  regulations. 
Furthermore,  no  matter  how  thorough  the  search  for  historical  documents  to  support  a  tribe's  case 
during  preparation  for  and  review  of  a  petition,  there  is  always  additional  evidence  that,  because 
it  remained  hidden  in  some  obscure  archive  or  government  filing  cabinet,  did  not  surface  until 
after  the  final  decision  was  made  on  the  tribe's  petition.  For  these  reasons,  it  appears  to  us  unfair 
to  prohibit  a  former  petitioner  from  resubmitting  their  petition  under  more  favorable  criteria  or 
when  new  evidence  that  might  have  resulted  in  a  positive  rather  than  negative  finding  for 
recognition  becomes  available. 

To  illustrate  further  our  concern,  following  the  release  of  the  "Proposed  Finding"  on  the 
Golden  Hill  Tribe,  the  tribe's  researcher  met  twice  with  staff  of  the  B.I.A.  to  discuss  the  finding. 
During  those  meetings,  the  B.I.A.  staff  for  the  first  time  unveiled  their  own  research  on  the 
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Golden  Hill  Tribe  that  included  leads  that  could  provide  the  evidence  necessary  to  reverse  the 
negative  finding  regarding  the  tribe's  petition.  Although  it  was  never  made  clear,  we  assume  that 
the  B.I.A.  staff  was  unable  to  complete  the  research  needed  to  follow  up  on  these  leads  due  to 
time  and/or  resource  limitations.  In  any  event,  the  tribe  is  presently  trying  to  carry  out  the 
required  research.  To  give  some  idea  of  the  magnitude  of  this  work,  the  research  involves 
genealogical  research  on  five  families,  comprising  more  than  80  people  over  a  200  year  period, 
scattered  among  more  than  15  towns  in  Connecticut  and  New  York.  It  will  entail  research  in 
town  clerks'  offices,  local  libraries,  the  State  Archives,  the  National  Archives,  and  other 
repositories  of  historical  documents  in  Connecticut,  New  York,  and  Washington,  DC.  At  the 
same  time,  because  the  "Proposed  Findirg"  is  in  a  public  comment  period,  the  tribe  has  only  240 
days  in  which  to  complete  this  research  in  order  for  the  B.I.A.  to  consider  the  results.  It  is 
almost  certain,  given  the  temporal  constraints,  that  some  pertinent  documents  somewhere  will  be 
missed. 

4. 1 .       Recommendation 

In  view  of  the  concerns  raised  above,  we  recommend  that  Section  5(a)(2)(C)  be  deleted 
in  its  entirety. 

5.         The  Basis  for  Transfer  of  Petitions 

We  are  concerned  regarding  the  treatment  of  petitions  that  are  under  active  consideration 
or  are  the  subject  of  a  proposed  finding  by  the  Department  of  the  Interior  when  the  time  comes 
for  transfer  of  petitions  to  the  Commission  established  by  S.479.   Section  5(a)(3)(A)  states: 
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Notwithstanding  any  other  provision  of  the  law,  not  later  than  30  days  after  the 
date  on  which  all  of  the  members  of  the  Commission  have  been  appointed  and  confirmed 
by  the  Senate  under  section  4(b),  the  Secretary  shall  transfer  to  the  Commission  all 
petitions  pending  before  the  Department  that  — 

(i)  are  not  under  active  consideration  of  the  Secretary  at  the  time  of  the 
transfer;  and 

(ii)  request  the  Secretary,  or  the  Federal  Government,  to  recognize  or 
acknowledge  an  Indian  group  as  an  Indian  tribe. 

In  the  past,  when  regulations  regarding  the  tribal  recognition  process  have  been  changed, 

petitioning  groups  whose  petitions  were  under  active  consideration  or  the  subject  of  proposed 

findings  at  the  time  the  new  regulations  became  effective  have  been  offered  the  option  of 

continuing  under  the  prior  regulations  or  resubmitting  their  petition  under  the  new  regulations. 

We  believe  the  same  option  should  be  offered  with  the  enactment  of  S.479.   Such  an  option  is 

particularly  important  for  petitions  that,  at  the  time  of  transfer,  are  in  the  same  status  as  is  the 

petition  from  the  Golden  Hill  Tribe  at  the  present  time. 

As  noted  earlier,  the  B.I.A.  issued  a  "Proposed  Finding"  against  the  petition  of  the  Golden 
Hill  Tribe  under  section  10(e)(1)  of  25  CFR  83.  This  portion  of  the  regulations  permits  the 
B.I.A.  to  conduct  a  preliminary  review  prior  to  active  consideration  of  a  petition  and,  if  the  B.I.A. 
"clearly  establishes"  that  the  tribe  does  not  meet  criteria  (e),  (f),  or  (g)  of  25  CFR  83,  to  issue 
a  proposed  negative  finding  regarding  the  tribe's  petition.  It  is  important  to  note  that  the  B.I.A. 
issued  the  proposed  finding  on  the  Golden  Hill  Tribe  without  ever  placing  the  tribe's  petition 
under  active  consideration. 

The  proposed  finding  having  been  issued,  there  is  now  a  1 80  day  public  comment  period, 
a  60  day  period  for  comment  by  the  Golden  Hill  Tribe,  and  60  days  for  the  B.I.A.  to  make  a 
final  determination  in  accordance  with  sections  (h)  through  (1)  of  25  CFR  83.10.    However,  if 
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the  B.I. A.  determines  that  the  evidence  submitted  during  the  comment  period  causes  it  to  reverse 
its  opinion,  the  tribe's  petition  will  be  placed  on  active  consideration. 

5. 1        Recommendation 

To  address  the  concerns  discussed  above,  we  recommend  that  Section  5(a)(3)(A)  be 
reworded  as  follows. 


Notwithstanding  any  other  provision  of  the  law,  within  10  days  of  the  passage  of 
the  Act,  the  Secretary  shall  notify  in  writing  all  groups  who— 

(i)  are  under  active  consideration  or  have  a  proposed  finding  by  the 
Secretary;  and 

(ii)  request  the  Secretary,  or  the  Federal  Government,  to  recognize  or 
acknowledge  an  Indian  group  as  an  Indian  tribe; 
that  they  have  the  option  of  proceeding  under  the  consideration  of  the  Secretary  or 
transferring  their  petitions  to  the  Commission. 

Not  later  than  30  days  after  the  date  on  which  all  of  the  members  of  the 
Commission  have  been  appointed  and  confirmed  by  the  Senate  under  section  4(b),  the 
Secretary  shall  transfer  to  the  Commission  all  petitions  pending  before  the  Department 
that— 

(i)  are  either  not  under  active  consideration  of  the  Secretary  at  the  time  of 
the  transfer  or,  if  under  active  consideration  or  subject  of  a  proposed  finding,  the 
petitioning  groups  has  opted  for  consideration  by  the  Commission;  and 

(ii)  request  the  Secretary,  or  the  Federal  Government,  to  recognize  or 
acknowledge  an  Indian  group  as  an  Indian  tribe. 
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Appendix  A 

Algonquian  Socio-political  Organization  with  Particular 
Reference  to  New  England  Algonquian  Tribes 

by: 

Regna  Darnell,  Ph.D. 
University  of  Western  Ontario 

The  cultural  continuity  and  tribal  status  of  formerly  hunting  and  gathering  communities 
in  contemporary  North  American  society  raises  serious  problems  of  non-comparability.  The 
legislation  and  regulations  on  federal  recognition  clearly  imply  that  the  recognition  process  will 
reflect  an  understanding  of  the  traditional  cultural  patterns  of  the  applicants.  Continuing  tribal 
rights  rest  on  two  fundamental  grounds:  ( 1 )  aboriginality,  that  is,  the  Indian  tribes  were  here  first 
and  already  inhabited  the  land  when  Europeans  arrived;  and  (2)  the  persistence  of  essential 
cultural  difference,  which  remains  long  after  sweeping  changes  in  subsistence  pattern,  political 
autonomy,  population  size,  and  other  factors  beyond  the  control  of  aboriginal  tribes  under 
colonial  regimes. 

In  spite  of  extraordinary  pressures  toward  assimilation,  many  Native  Americans  have 
resisted  successfully  the  erosion  of  their  autonomy  and  collective  identity.  Driven  underground 
in  the  expression  of  their  corporate  identities,  they  have  employed— and  continue  to 
employ— adaptive  strategies  that  derive  from  precontact  ways  of  life. 

A.         European  Expectations  of  Formal  Structure 

European  immigrants  to  the  Americas  brought  with  them  expectations  about  political 
processes  that  were  not  met  by  the  majority  of  Indian  tribes  and  communities.  In  the  Northeast 
colonists  found  it  far  easier  to  acknowledge  the  member  tribes  of  the  Iroquois  Confederacy  (the 
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Cayuga,  Mohawk,  Oneida,  Onondaga  and  Seneca)  as  sovereign  nations  than  the  Algonquian 
neighbors  of  the  Iroquois  who  were  less  formally  organized  politically.  For  example,  it  was  often 
a  slippery  matter  to  identify  an  Algonquian  chief.  Among  the  Algonquian  tribes  of  New 
England,  leadership  was  situational  and,  therefore,  temporary,  based  on  consensus  and 
consultation  rather  than  imposition  of  majority  point  of  view.  The  followers  of  any  given  sachem 
(the  Algonquian  term  for  a  community  leader  or  "chief)  changed  rapidly  over  short  periods  of 
time.  Frustrated  colonists  and  colonial  governments  assumed,  incorrectly,  that  the  Indians  had 
nothing  functionally  comparable  to  the  nation-states  of  Europe. 

B.         Group  Size  and  Composition 

Federal  recognition  of  Indian  tribes  has  been  closely  correlated  with  present-day  size, 
favoring  larger  Indian  groups  over  their  smaller  counterparts.  However,  examination  of  the 
defining  criteria  for  federal  recognition  of  tribes  seems  to  substantiate  the  claims  of  various 
groups,  including  the  Golden  Hill  Tribe  of  the  Paugussett  Nation,  to  merit  equal  treatment. 

The  comparative  case,  for  the  purposes  of  argument  here,  is  that  of  the  Algonquian- 
speaking  tribes  of  the  United  States  and  Canada.  On  the  surface,  these  groups  are  quite  different 
in  scale  and  complexity.  There  are  40-50,000  speakers  of  the  Ojibwa  language  and  perhaps 
70,000  speakers  of  Cree,  distributed  from  the  Atlantic  Ocean  to  Hudson's  Bay  to  the  foothills  of 
the  Rocky  Mountains.  In  New  England,  Algonquian  groups  of  this  size  did  not  exist  at  any  time 
period.  Early  decimation  of  population,  primarily  through  disease,  made  impossible  the  kinds 
of  cultural  continuities  seen  in  the  far  north  and  extreme  western  portions  of  North  America. 
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Subarctic  Algonquian-speaking  hunters  were  the  middle  men  in  the  fur  trade  with  the 
French  and  later  the  British.  They  employed  traditional  forms  of  subsistence  at  least  until  the 
end  of  the  Second  World  War  in  many  areas  and  continue  to  do  so  for  partial  subsistence  today. 
Pressure  on  their  lands  for  white  settlement  was  minimal  and  many  areas  still  have  majority 
aboriginal  populations. 

Suf)erficially  at  least,  this  would  seem  to  suggest  that,  willingly  or  not.  New  England 
Algonquians  were  partially  acculturated,  whereas  Algonquians  of  the  subarctic  region  preserved 
much  of  their  traditional  ways  of  life.  More  detailed  examination,  however,  makes  it  clear  that 
colonists  to  the  north  also  failed  to  understand  the  relatively  informal  and  amorphous  political 
and  social  structures  of  the  hunting  and  gathering  traditions.  However,  because  of  sheer  numbers, 
it  was  never  possible  to  deny  the  Indian-ness  of  the  Cree,  Montagnais  or  Ojibwa. 

The  conventional  designations  of  Cree,  Ojibwa,  Montagnais,  Abenaki,  etc.,  are,  in  fact, 
products  of  European  cultural  contact.  The  Ojibwa  reached  their  present  enormous  distribution 
alongside  the  fur  trade;  they  were  subarctic  and  woodland  hunters.  No  tribal  cover  term  was 
used  for  all  the  Native  peoples  whose  descendants  are  now  classified  as  Ojibwa.  For  all  of  the 
tribal  groups  met  by  explorers,  varying  local  designations  were  used.  Each  cultural  sketch  in  the 
Handbook  of  North  American  Indians  (Smithsonian  Institution)  includes  a  section  on  synonymy; 
the  large  tribes  have  many  local  names.  The  Ojibwa,  for  example,  are  also  known  as  the 
Chippewa,  Saulteaux,  Ottawa,  Mississauga,  Nipissing  and  Algonquian.  They  were  distinguished 
by  geographical  location,  with  "socio-territorial  units"  distributed  on  major  river  systems.  The 
apparent  homogeneity  of  the  contemporary  tribes  rapidly  disintegrates  on  close  examination. 
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C.         The  Segmentary  Model  of  Social  Organization 

From  a  European  point  of  view,  hunters  and  gatherers  appear  random  or  disordered  in 
their  social  and  political  organization;  however,  this  point  of  view  is  tenable  only  as  long  as  their 
seasonal  round  of  subsistence  practices  is  not  taken  into  account.  For  hunters  and  gatherers,  there 
is  no  possible  single  answer  to  the  question  of  how  large  "the  tribe"  is.  It  depends  on  how  many 
people  are  together  at  a  given  moment  and  what  they  are  doing  together. 

The  segmentary  model  of  social  organization  can  best  be  illustrated  using  the  analysis  by 
the  distinguished  anthropologist  Eleanor  Leacock  on  the  Montagnais  Naskapi  (eastern  Cree).  It 
applies  widely  across  subarctic  hunting  traditions,  both  Algonquian  and  Athabascan,  as  well  as 
to  New  England  Algonquian  tribes  such  as  the  Golden  Hill  Tribe  as  discussed  below. 

Leacock  (1981:190)  distinguishes  four  functional  units  of  social  organization,  alternating 
by  seasonal  availability  of  subsistence  resources: 

(1)  The  "lodge  group"  included  10-20  individuals,  usually  2  or  3  extended  families  who 
hunted  together.  Such  groups  rarely  fell  below  ten  members  even  when  game  depletion  made 
large  units  counterproductive. 

(2)  The  "winter  band"  included  35-75  people,  two  or  three  lodge  groups  that  combined 
to  hunt  together  over  the  winter  as  long  as  game  was  sufficient  to  support  them  all.  The  breakup 
of  winter  bands  into  lodge  groups  involved  balancing  "maximum  access  to  game  while  keeping 
in  touch  so  that  others  could  be  turned  to  for  help."  There  was  no  simple  answer  to  how  many 
people  could  live  together  over  the  winter.  It  depended  on  the  severity  of  the  winter,  the 
relationships  of  the  people  involved,  and  the  risks  of  hunger. 
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(3)  The  "named  band"  consisted  of  two  or  three  winter  bands  involving  150-300  people 
who  were  closely  related  by  kinship  and  marriage  and  from  whom  the  annually  shifting 
composition  of  winter  bands  and  lodge  groups  was  derived.  The  named  band  was  named  for  the 
locale  it  exploited,  its  "traditionally  used  lands." 

(4)  The  "summer  gathering  group"  involved  several  of  these  named  bands  plus  comparable 
groups  from  unrelated  tribes.  Up  to  1500  people  might  assemble  for  visiting,  trading  and 
marriage  negotiation.  The  size  of  these  groups  probably  increased  after  European  contact  as  a 
result  of  the  fur  trade. 

This  is  what  anthropologists  have  called  a  segmentary  system.  At  each  level  of 
complexity  and  size,  the  group  functions  autonomously  from  other  comparable  units.  It  fissions 
into  component  parts,  reaching  maximum  dispersion— a  single  extended  family—  during  winter 
hunting  in  a  starvation  year.  Maximum  fusion  comes  in  the  summer,  when  as  many  people  as 
have  any  common  purpose  come  together. 

The  band,  the  corporate  group,  existed  as  long  as  the  minimal  dispersed  unit  remained 
functional  for  subsistence  purposes.  This  was  crucial  during  contact  times  with  population 
decline  due  to  disease,  warfare,  etc.  The  local  group  could,  and  did,  rebuild  itself  as  long  as  an 
adult  man  and  woman  remained  to  have  more  children,  enter  into  new  alliances  (albeit  sometimes 
with  other  remnant  bands).  The  segmentary  system  has  an  advantage  under  stress  conditions 
because  it  can  regenerate  complexity  from  any  component  part. 

It  is  clear  that  Algonquian  band-level  societies  have  been  adapting  their  traditional 
cultures  to  rapidly  changing  conditions  since  contact.  They  do  this  by  "altering  [their] 
sociopolitical  organization"  (Rogers  and  Leacock  1981:179).  It  is  crucial  to  recognize,  however. 
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that  the  process  has  not  been  altered,  merely  the  level  of  organization  which  is  functional  under 
particular  circumstances.  The  system  looks  different  in  terms  of  the  number  of  people  living 
together,  but  the  underlying  assumptions  about  repeated  subsistence-driven  changes  in  who  lives 
with  whom  and  why  have  not  changed.  What  has  changed  is  the  availability  of  additional 
options:  in  New  England,  trapping  for  furs,  cash  labor,  whaling,  mercenary  soldiering,  and  other 
occupations  motivated  geographical  mobility  without  loss  of  perceived  ties  to  home  place  and 
home  people,  as  is  well  illustrated  by  the  history  of  the  Golden  Hill  Tribe. 

There  is  no  single  place  where  a  band  lives,  although  there  is  certainly  a  territory  known 
well  which  is  exploited,  used,  during  different  parts  of  the  year  as  land  and  water  resources 
alternate.  The  lake  in  the  summer  allowed  recreation  and  social  life.  However,  many  individuals 
took  a  different  river  back  to  their  winter  abode  with  new,  through  previously  known, 
companions.  Each  season  brought  repeated  small  moves,  "along  rivers  in  the  summer,  through 
forest  in  winter"  (Leacock  1981:190).  There  were  no  precise  boundaries  and  "frequent 
interchange  of  people  among  neighboring  bands"  (Rogers  and  Leacock  1981:170). 

Leacock  argues  that  the  family  hunting  territories  associated  with  eastern  Algonquians  in 
historic  times  were  in  fact  offshoots  of  the  fur  trade,  with  its  greater  emphasis  on 
individual/family  economic  activity.  The  (larger)  composite  or  trading  post  band  found  to  the 
north  and  west  of  New  England  developed  after  contact  along  with  traplines  and  trade 
dependency.  Although  trading  posts  were  a  feature  of  early  European  contact  in  southern  New 
England,  particularly  with  the  Dutch,  they  did  not  attract  the  large  settlements  found  elsewhere. 
(See,  for  example,  Andrews  1888.)  Rather,  such  large,  "trading-post"  bands  find  their  counterpart 
in  the  refugee  and  missionary  conmiunities  that  developed  at  Brothertown,  NY;  Farmington,  CT; 
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and  Stockbridge.  MA.  The  seasonal  alternation  then  moved  from  the  new  large  unit  to  the  lodge 
groups  which  became  increasingly  autonomous  (Rogers  and  Leacock  1981).  Again,  the  process 
persisted,  although  the  surface  form  appeared  attenuated  under  changed  subsistence  conditions. 

D.         New  England  Algonquian  Adaptations 

The  Indians  of  southern  New  England  and  Long  Island  lived  in  settled  villages. 
Communal  deer  drives  as  well  as  horticultural  requirements  encouraged  large  groups  and 
subsistence  required  "frequent  shifts  of  habitation"  (Salwen  1978:163).  Possessions  were  left  at 
various  sites  for  use  in  the  next  seasonal  cycle.  Difficult  land  transport  meant  that  movement 
was  structured  around  drainage  systems.  Families  dispersed  to  maximum  mobility  in  the  summer 
for  special  resources.  Spring  fish  runs  produced  multivillage  gatherings  while  winter  was  spent 
in  hunting  camps  in  the  forest.  Villages  were  relocated,  not  necessarily  with  similar  composition, 
when  firewood  ran  out  (Salwen  1978:165).  There  was  a  village  chief  or  sachem,  a  council  with 
some  degree  of  formality,  and  chiefly  lineages. 

In  light  of  the  above  discussion  of  Algonquian  hunting  groups,  however,  the  New  England 
patterns  should  be  familiar.  In  fact,  the  Paugussett  and  other  New  England  tribes  had  a  more 
formal  organization  in  terms  of  criteria  familiar  to  Europeans:  horticulture  and  semi-permanent 
villages.  They  lived  in  a  less  precarious  environment  and  were  moving  at  contact  toward  a  more 
structured  and  complex  formal  organization.  However,  they  were  still  thoroughly  nomadic  in  a 
seasonal  cycle  that  is  characteristic  of  their  northern  neighbors  and  deeply  embedded  in  their 
precontact  history. 
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VIU 

The  system  changed  dramatically  as  a  result  of  epidemics  beginning  in  the  17th  century. 
Salwen  (1978:168)  describes  "more  rigid,  hierarchically  structured  political  units,  covering  much 
larger  geographic  areas."  That  is,  the  different  size  units  that  exploited  local  subsistence 
resources  were  quick  to  adapt  the  process  of  their  political  organization  to  rapidly  changing 
conditions.  Their  village  base  made  it  even  easier  for  them  to  move  to  the  local  community 
rather  than  the  (tribal)  hunting  territory  as  the  primary  affiliation. 

Salwen  (1978:168)  suggests  that  the  formal  tribes  of  the  area  emerged  after  European 
contact,  from  a  baseline  of  precontact  extended  families.  Multivillage  alliances  existed  but 
depended  largely  on  situations  (e.g.,  fish  runs)  when  larger  than  local  identities  were  relevant. 
Named  groups  were  identified  by  their  identification  with  a  particular  place.  For  example,  not 
long  into  the  contact  period,  population  loss  and  land  pressure  from  settlers  resulted  in  a  shift  of 
affiliation  among  the  Paugussett  from  the  historic  four  groups  (the  Paugussett  proper, 
Pequannock,  Potatuck,  and  Weantinock)  to  local  community  affiliations  (e.g.,  Schaghticoke, 
Golden  Hill,  Turkey  Hill,  Coram  Hill)  (Wojciechowski  1992).  However,  the  functional 
specialization  of  give  or  take  for  groups  related  by  intermarriage,  language,  culture,  seasonal 
visiting,  and  occasional  political  alliance  remained;  the  process  was  simply  transferred  to  the  new 
groups  as  the  old  ones  ceased  to  be  sufficiently  numerous  to  maintain  functional  autonomy. 

In  more  recent  times  in  southern  New  England,  Conkey,  Boissevain  and  Goddard 
(1978:178)  argue  that: 


...the  Indians  tended  to  consolidate  into  a  relatively  small  number  of  local  groups. 
Intermarriage  with  Blacks  and  Whites  was  common,  though  the  resulting  racially  mixed 
communities  retained  a  strong  sense  of  their  Indian  heritage  and  were  generally  regarded 
as  Indians  by  others... 
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IX 

"Tribal  associations"  were  lost  in  the  17th  century.  But  Indians  kept  to  themselves  and  resisted 
assimilation.  The  largest  level  of  sociopolitical  integration  (i.e.,  the  summer  gathering  group)  was 
NOT  necessary  to  maintain  corporate  identity.  Throughout  historic  times,  Connecticut  has  had 
many  small  "tribes  and  groups"  which  were  reconstituted  to  incorporate  displaced  refugees. 
Many  such  small  tribes  moved  to  large  villages  like  Stockbridge,  MA,  Brothertown,  NY,  and 
Farmington,  CT,  where  local  community  replaced  tribal  land  as  the  place  affiliation.  Other  small 
tribes,  however,  remained  on  their  ancestral  territory  and/or  went  "underground"  in  surrounding 
communities.  It  should  not  be  surprising  that  the  Connecticut  Indian  groups  went  underground 
in  expression  of  their  tribal  identities.  The  records  are  equally  clear  that  these  groups  were 
subjected  to  enormous  pressures  to  sell  reserved  land  as  settlers  encroached.  Since  many  of  the 
documents  of  persistent  tribal  identity  are  written  by  white  people,  evidence  of  persistence  must 
be  assumed  to  represent  the  minimal  case.  For  example,  racial  and  ethnic  identity  attributions 
by  settlers  with  axes  to  grind  should  not  be  taken  literally.  The  existence  of  State-appointed 
overseers  seems  quite  clear  evidence  of  recognition,  even  by  whites,  of  continuing  tribal  identity. 
The  Golden  Hill  Tribe  of  the  Paugussett  had  the  first  reservation  in  Connecticut  in  1639 
(affirmed  by  the  General  Court  in  1659).  Although  they  resettled  at  a  new  Golden  Hill  in  1886, 
this  should  not  be  seen  as  a  discontinuity  in  corporate  identity.  Conkey,  Boissevain  and  Goddard 
(1978:184)  argue  that  the  Paugussett  resisted  farming,  preferring  to  rent  their  reservation  land  to 
whites  or  sell  the  wood  on  it,  choosing  fishing,  whaling  and  crafts  as  more  desirable  occupations. 
The  rental  income  and  cash  from  wood  sales,  in  turn,  provided  funds  to  support  traditional 
subsistence  activities  (e.g.,  tools  and  hunting  weapons).  It  was  necessary  to  have  a  land  base  to 
which  to  return.   It  was  not  necessary  that  everyone  live  on  it  (even  if  it  would  have  supported 
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everyone  enrolled  in  the  tribe).  This  illustrates  the  persistence  of  nomadic  Algonquian  strategies 
of  resource  exploitation  away  from  a  home  base  and  makes  it  clear  that  these  people  were  not 
primarily  farmers.  Their  exploitation  of  a  reservation  must  be  interpreted  in  light  of  traditional 
subsistence  patterns. 
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FORT  PECK  TRIBES 

Assiniboine  &  Sioux 


STATEMENT  OF  CALEB  SHIELDS,  CHAIRMAN 
ASSINIBOINE  AND  SIOUX  TRIBES  OF  THE  FORT  PECK  RESERVATION 

ON 

S.814,  THE  BIA  REORGANIZATION  ACT  OF  1995 
BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

JULY  12,  1995 


Mr.  Chairman  and  members  of  the  Committee,  I  am  Caleb  Shields,  the  Chairman  of  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Reservation  in  Montana.  I  appreciate  the  opportunity 
to  present  the  Tribes'  views  on  S.  814,  the  BIA  Reorganization  Act  of  1995. 

Any  proposal  to  reorganize  the  BIA  must  preserve  and  enhance  the  federal  government's 
ability  to  fulfill  its  obligations  to  the  tribes.  The  ultimate  goal  of  any  reorganization  plan  should  not 
be  simply  to  make  the  BIA  smaller,  but  instead,  to  reconfigure  the  BIA  in  a  manner  that  better  meets 
the  needs  of  Indian  country.  The  Fort  Peck  Tribes  will  only  support  a  reorganization  initiative  that 
meets  the  test  of  improving  the  provision  of  needed  resources  and  services  in  Indian  country.  With 
this  basic  principle  in  mind,  I  will  address  a  few  specific  points  relating  S.814. 

There  is  a  great  deal  of  discussion  these  days  regarding  the  need  to  downsize  government  and 
to  privatize  certain  fionctions  now  carried  out  by  the  federal  government.  The  National  Performance 
Review  and  other  studies  have  shown  that  there  is  considerable  waste  in  government.  Leaders  in 
both  parties  are  trying  to  demonstrate  that  they  can  reduce  the  size  of  the  federal  bureaucracy  to  a 
significant  degree. 

Our  concern  is  that  if  BIA  reorganization  is  looked  upon  as  merely  a  way  to  cut  the  cost  and 
the  role  of  the  federal  government,  the  tribes  and  their  members  stand  to  lose  a  great  deal.  The  goal 
of  BIA  reorganization  must  not  be  to  cut  the  size  of  the  agency.  Instead,  the  goal  must  be  to  better 
implement  the  federal  trust  responsibility  to  tribes,  by  assuring  that  adequate  resources  are  provided 
where  they  can  do  the  most  good  -  at  the  reservation  level.  S.814  recognizes  the  need  to  protect  the 
provision  of  resources  to  Indian  country.  A  key  provision  in  S.  814  would  require  that  the  savings 
realized  from  BIA  reorganization  under  the  bill  be  retained  within  Indian  country.  We  strongly 
support  this  provision.  Without  it,  BIA  reorganization  would  deprive  the  Tribes  of  vitally  needed 
resources  and  Indian  country  would  be  forced  to  contribute  disproportionately  to  solve  the  Nation's 
fiscal  problems. 

The  thrust  of  the  reorganization  proposed  in  S.  814  is  to  reduce  BIA  personnel  at  the  central 
and  area  offices  -  in  accordance  with  plans  developed  by  the  tribes.  In  general,  we  agree  that  the 
central  and  area  offices  can  be  reduced  in  size.  But  any  such  reduction  must  be  accompanied  by  a 
corresponding  increase  in  the  resources  allocated  to  the  tribal  and  agency  level. 


Poplar.  Montana  59255  P.O.  Box  1027  (406)  768-5155 
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At  Fort  Peck,  we  face  constant  shortages  of  resources  at  the  agency.  BI A  law  enforcement 
operates  with  several  officer  slots  unfilled  due  to  lack  of  funds.  BIA  social  services  is  overburdened 
in  addressing  critical  areas  including  sexual  abuse,  Indian  Child  Welfare  Act  cases,  and  others  - 
funds  are  insufficient  to  provide  adequate  staffing  levels.  The  management  of  our  trust  resources 
also  suffers  for  lack  of  full  staffing  at  the  reservation  level.  These  shortages  mean  that  our 
Reservation  is  not  as  safe  as  it  should  be,  that  our  people  in  the  greatest  need  do  not  receive  the 
services  that  they  require,  and  that  our  trust  resources  are  not  adequately  managed. 

Accordingly,  we  see  BIA  reorganization  as  helpful  only  if  it  is  a  means  to  focus  greater 
resources  where  they  are  needed  most  -  at  the  reservation  level.  We  need  the  BIA  agency  offices  to 
be  fully  staffed  to  address  the  needs  of  our  people.  Unless  that  happens,  BIA  reorganization  will  not 
be  beneficial  to  the  tribes. 

In  addition,  reorganization  must  be  practical.  S.814,  unlike  recent  BIA  proposals,  would 
allow  tribes  to  determine  the  site  location  and  functions  for  each  area  office.  No  one  knows  better 
than  tribes  how  to  best  meet  their  needs. 

For  example,  several  of  the  tribes  in  Montana  -  including  the  Fort  Peck  Tribes  -  have 
significant  natural  resources,  including  oil  and  gas.  We  currently  handle  our  oil,  gas  and  coal  through 
the  Billings  area  office  -  which  is  relatively  well  located  to  serve  the  tribes  with  these  resources.  In 
our  view,  it  would  be  counterproductive  to  move  the  management  of  oil,  gas  and  coal  for  the  tribes 
in  our  area  to  a  location  far  removed  from  the  tribes  that  have  these  resources.  To  do  so  would  create 
a  substantial  burden  on  the  tribes,  without  producing  any  corresponding  benefit.  In  short,  if  there  are 
to  be  changes  in  the  number  and  location  of  area  offices,  those  changes  must  be  made  in  accordance 
with  practical  considerations  regarding  how  best  to  serve  the  tribes.  S.  814  properly  recognizes  that 
for  BIA  reorganization  to  work,  it  must  be  accomplished  through  a  process  driven  by  the  tribes. 

At  the  same  time,  we  are  concerned  that  S.  814  may  not  adequately  accommodate  differences 
among  tribes.  Under  the  bill,  the  will  of  the  majority  of  tribes  in  an  area  would  control  with  respect 
to  matters  of  reorganization  of  the  BIA.  While  the  bill  would  allow  a  tribe  to  decline  to  agree  with 
a  reorganization  plan  approved  by  a  majority  of  affected  tribes,  significant  questions  remain  as  to 
whether  there  would  be  sufficient  resources  left  to  protect  the  interests  of  such  a  tribe.  In  our  view, 
additional  consideration  must  be  given  to  the  preserving  the  federal  responsibility  to  tribes  that  chose 
not  to  participate  in  a  reorganization  plan  adopted  by  a  majority  of  tribes  This  issue  is  similar  to 
the  one  currently  raised  regarding  the  self-governance  -  how  can  the  trust  responsibility  and  program 
management  be  carried  out  for  the  remaining  tribes  in  an  area  once  a  majority  of  tribes  in  an  area  are 
self-governance  tribes?  We  urge  the  inclusion  in  S.  814  of  additional  protections  for  non- 
participating  tribes. 

Finally,  the  Fort  Peck  Tribes  are  concerned  that  BIA  reorganization  -  without  the  proper 
goals  and  focus  -  will  in  the  end  deprive  the  tribes  of  the  resources  needed  to  ser\'e  our  people  and 
protect  our  tribal  governments.  Given  the  massive  needs  in  Indian  country,  we  cannot  support  any 
reorganization  plan  that  will  be  used  to  diminish  the  federal  responsibilitv  to  the  i'-i'>cs.  In  short. 
reorganization  must  not  be  a  way  to  reduce  the  amount  of  federal  resources  committed  to  Indian 
country. 

We  appreciate  the  opportunity  to  provide  these  comments,  and  we  applaud  the  Committee 
for  providing  for  tribal  input  in  this  important  process. 
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Oglala  Lakota  Nation 

BoxH 

Pine  Ridge,  South  Dakota  57770 

(605)  867-5821 

Fax:(605)867-1373 


Ther*«a  B.  Two  Bulla 
Cryital  R.  Eagta  Elk 


Wilbur  Between  Lodges 
WIeahpe  Wanbll 
Hay   24,    1995 


'■'SSPTator  John  HcCaine 
United  States  Senate 
Committee  on  Indian  Affairs 
Washington,  DC  20510-6450 

Dear  Sir,  A  ^ 

We  are  calling  your  attentim  to  Senate  Bill  479,  which  you 
introduced  on  Febmary  28,  1995.  Jwe.  the  Oglala  5ioux  are  a  Treaty 
Tribe  and  are  tu^aBlliar  with  t^r^ll  contents «Sf  the  Bill  S.479, 
from  your  memoS^um  dated  May's,  '1^95,  alludes  tib  certain  Indian 
Tribes  applying  for'* Federal  Recognition. 

This  portion  will  create  more  Indian  Tribes  than  the  Current 
federal  recognized  Tribes.  One  thing  to/ keep  in  mind  is  the 
ballooning  budget  of  the  United  States*  and  Iceeping  Treaty 
obligations  to  federal  recognized  Tribes. 

We  ask  to  have  input  in  your  bill  as  there  are  certain 
provisions  in  the  Treaties  and  federal  laws  which  cannot  be  broken 
as  guaranteed,  nor  rescinded  by  Congress  in  good  faith  effort  to 
the  Treaty  tribes  and  in  keeping  in  line  with  laws  governing  Treaty 
Tribes.   Thank  you,  for  your  consideration. 


Sincerely, 


u^on  T.nHrfeac:  ' 


President 

Oglala  Sioux  Tribe 


WBL/vt 
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THE  STAR  CLAN  OF  LOWER  CREEK 
MUSCOOEE  TRIBE  EAST 


r.  O.  Bm  13*  •  OMb«a,  AJmhmmm  3**U 


May  19,  1995 


Senator  John  McCain 

RE:      104th  Congrest 
S.479 

The  Star  Clan  of  Lower  Creek  Muscogee  Tribe  East,  wishes  to  thank  you.  Senator  McCain,  as  well 
as  Congressman  Paleomavaega  (H.R.  671),  for  your  continued  leadership  and  efforts  to  harbor  and 
foster  further  discussion  on  the  legislative  reform  of  the  Federal  Acknowledgement  Process. 

To  this  end  we  support  the  recommended  changes  listed  in  the  Draft  Position  Paper,  May  5, 1995, 
from  the  Meeting  of  Non-Federally  Recognized  Tribes  at  the  White  House,  Washington,  D.C. 

However,  I  wish  to  make  special  comment  regarding  the  first  sentence  in  'Statement  of  Facts'  on 
page  22  of  S.479.  *. .  .that  the  petitioner  has  been  identifled  as  an  American  Indian  entity  on  a 
substantially  continuous  basis  since  1871.' 

We  Indians,  who  still  Uve  in  the  southeastern  United  States,  have  a  'removal'  history  you  may  not 
be  aware  of.  I  hope  the  following  will  be  helpful  in  understanding  our  peculiar  problem. 

In  1820,  'Tennessee  absolutely  refused  to  recognize  individual  reservations  made  by  previous 
treaties,  while  North  Carolina  and  Georgia  bought  in  all  such  reservations  with  money  appropriated 
by  Congress.  No  Indian  was  to  be  allowed  to  live  within  those  states  on  any  pretext  whatsoever.' 
Taken  from  Historical  Sketch  of  the  Cherokee,  by  James  Mooney,  page  107. 

'On  December  20, 1828,  Georgia  passed  an  act  annexing  that  part  of  the  Cherokee  country  within 
her  chartered  limits  and  extending  over  it  her  jurisdiction;  all  laws  and  customs  established  among 
the  Cherokee  were  declared  null  and  void,  and  no  person  of  Indian  blood  or  descent  residing 
within  the  Indian  country  was  henceforth  to  be  allowed  as  a  witness  or  party  in  any  suit  where 
a  white  man  should  be  defendant' 


*ln  addition  to  the  sweeping  law  which  forbade  anyone  of  Indian  blood  to  bring  suit  or  to  testify 
against  a  white  man,  it  was  made  impossible  for  the  Indian  owner  to  defend  his  right  in  any  court 
or  to  resist  the  seizure  of  his  homestead,  or  even  his  own  dwelling  house,  and  anyone  so  resisting 
was  made  subject  to  imprisonment  at  the  disaetlon  of  a  Georgia  court'  Taken  from  Mvths  of  the 
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Cherokee,  by  James  Mooney,  page  117. 

The  government  on  December  28,  1837,  reported  completion  of  Creek  removal  to  the  west 
However,  a  number  of  Creeks,  no  one  kept  any  records  on  how  many,  stayed  on  their  ancestral 
lands  and  endured  separation  from  their  brothers  who  had  gone  west  Of  this  remnant  some  were 
impressed  Into  slavery.  Others  isolated  themselves  in  Mobile.  Dale,  and  Escambia  counties,  in  the 
impenetrable  country  near  the  west  Florida  Panhandle,  and  their  descendanU  are  found  in  this 
part  of  Alabama  today/  Taken  from  Indians  of  the  Southeast  Then  and  Now,  by  Jesse  Burt  and 
Robert  B.  Fergeson,  page  179. 

Senator  McCaia  it  was  legal  to  kill  Indians  in  Alabama  until  1937. 

During  and  after  the  removal  of  the  1830s,  many  Indians  of  the  Ave  civilized  tribes  escaped  and 
hid  in  caves  or  in  the  deep  woods.  Others  who  were  removed  slipped  back  into  their  beloved 
homeland  and  also  hid  out 

There  are  many  other  incidents  that  are  equally  heartbreaking.  I  sincerely  hope  you  will  delete 
lines  18  through  20  on  S.479. 


Sincerely, 
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Jon     F.     Griiwold 

2S16      Third     Street     Nortbwcut 

Birmingham,       AUbtma       35215 

205-85  6-6111 


Mav    17,    1995 


Sen.    John    McCain.    Chairman 
Senate    Committee    on    Indian    Affairs 
SH-83S    Han    Senate    Office    Building 
Washington     D.C,     20510-6450 

Dear    Senator    McCain: 

I  am  writing  you  concerning  S.479  which  will  reform  the  procedures  for  Federal 
recognition    of    Indian    tribes. 

I  am  an  elected  member  of  the  Tribal  Council  of  ihe  Eufala  lYu'fala  or  SUi) 
Clan  of  the  Lower  Muscogee  Creek  Indiam  of  Alabama  (One  of  seven  Indian 
groups  with  longstanding  recognition  by  the  Sute  of  Alabama),  and  a  direct 
descendant  of  Alabama's  most  famous  Indian  Chief  Rad  Hagle  As  such  I  believe 
theie    is   much   in   this   bill   that   1    can   strongly   support. 

However,  I  must  express  deep  reservations  about  Sec.  Sa2C  (beginning  line  22 
on  page  19)  which  automatically  denies  recognition  to  groups  that  have 
previously  submitted  petitions.  Because  of  historical  events  of  the  19tb 
Century,  many  Indian  tribes  in  the  Deep  South  were  repeaudly  denied 
recognition  by  Ihe  federal  government.  It  would  be  a  tragedy  to  codify'  tho.se 
it^ustices    by   adoption   of      Sec.    Sa2C. 

As  a  former  staffer  in  the  Bush  Adminisuauon  and  a  current  member  of  my 
local  Republican  Executive  Committee.  I  am  hopeful  now  that  Republicans 
have  a  majority  in  Congress,  we  will  finally  see  an  end  to  the  bureaucratic 
nightmare  that  state  recognized  tribes  have  had  to  deal  with  in  trying  to  form 
a    balanced    relationship    with    the    federal    government. 

Although    there    other    portions    of    this    bill    about  which    I    have    reser^'ations.    on 

the    whole  I   believe   this   is   a   good   bill  as  long   as  the   above   mentioned  section   is 

deleted.  I  look  forward  to  hearing  from  you  and  please  do  not  hesitate  to  call 
ot)   mc   If  I   can   be   of  further  assistance. 

Sincerely, 

Tribal   Council.    Star   Clan    of  Lower   Muscogee   Creek   Indians 
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THE  STAR  CLAN  OF  LOWER  CREEK 
MUSCOGEE  TRIBE  EAST 

Box  U*  •  Ooshmn,  Alabama  36035 
FhMMt  los^t4-3SM 

>*rt 
Hon  KlJirM««,  «r.  *»"' 


May  15, 1995 


Re;  104th  Congress 
S.479 

The  Star  Clan  of  Lower  Creek  Muscogee  Tribe  East,  wishes  to  thank  you  Senator  McCain,  as 
well  as  Congressman  Faleomavaega  (H.R.  671),  for  your  continued  leadership  and  efforts  to 
harbor  and  foster  further  discussion  on  the  legislative  refonn  of  the  Federal  Acknowledgement 
Process. 

To  this  end  we  support  the  recommended  changes  listed  In  the  Draft  Position  Paper,  May  5, 
1 995.  From  the  Meeting  of  Non-Federally  Recognized  Tribes  at  the  White  House,  Washing- 
ton, DC. 

We  take  this  position  notwithstanding  any  provision  of  Senate  S.479  and  H  R.  671.  Other 
bills  clarifying  the  status  of  individual  tribes,  or  providing  regional  solutions,  may  be  forth- 
coming, and  our  Tribal  members  feel  these  should  be  judged  on  their  ovwi  merit  Cases 
should  be  expedited  and  resolved  virtien  possible 


My  home  address  is:  P.O.  Box  43 

Troy,  Alabama  36081 

cc.  Alabama  Indian  Affairs  Commission  (AIAC) 
Sen.  Richard  Shelby 
Rep.  Terry  Everett 
Rep.  Spencer  Bachus,  III 
Rep.  Eari  Milliard 
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Office  of  the  Pass  Creek  District  Representative 
PETE  RICHARDS,  SR. 

P.O.    Box    701  I 

Allen.    South   Dakota      57714 

(605)455-2540 


May  26,  1995 


Senator  John  McCain 
United  States  Senate 
Chairman-Committee  on  Indian  Affairs 
Washington,  DC   20510-6450 


Dear  Senator  McCain; 

First  of  all,  thank  you  for  giving  us  the  opportunity  to 
express  our  input  in  legislation  concerning  aboriginal  Tribes, 
we  believe  this  is  a  start  in  a  true  Sovereign  Nation  to  Sovereign 
Nation  relationship  between  the  Sovereign  Government  of  the  Oglala 
Lakota  Nation  and  the  United  States  Federal  Government  within  the 
limits  and  in  compliance  with  the  Constitution  of  the  United  States 
of  America. 

This  is  in  reference  to  your  letter  dated  May  01,  1995  on 
Federal  Recognition  and  House  Bill  S,  479  concerning  Federal 
recognition  and  in  which  the  Administration  of  the  Oglala  Lakota 
Nation  are  unaware  of,  also  we  are  at  lost  with  the  administrative 
procedures  to  extend  Federal  Recognition  to  certain  Native 
Aboriginal  Indian  Groups  and  the  standards  that  are  in  place,  we 
need  to  have  our  input  on  this  very  important  issue,  the  members  of 
the  Oglala  Lakota  Nation,  are  the  true  aboriginal  people  of  this 
continent  and  are  enticed  with  treaty  obligations  with  the  U.S. 
Government . 

Secondly,  we  would  like  to  ask  you  to  consider  some  of  our 
main  points  of  issue  and  some  suggestions  to  keep  in  mind  when  the 
legislative  issues  concerning  the  Oglala  Lakota  Nation  are  listed 
for  your  reference: 

1.  The  members  of  the  Oglala  Lakota  Nation  are  aboriginal 
inhabitants  and  owners  of  this  North  American  continent 
including  the  sacred  Black  Hills  and  surrounding  great 
plains  area. 

2.  The  Oglala  Sioux  Tribe  of  the  Oglala  Lakota  Nation  is  a 
Treaty  Tribe  and  does  have  binding  treaties  in  accordance 
with  the  United  States  Constitution,  including  but  not 
limited  to  the  1851  and  1868  treaties. 
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4 .  The  members  of  the  Oglala  Lakota  Nation  are  a  unique  and 
different  tribal  group  of  people,  we  have  a  unique  and 
special  relationship  with  the  U.S.  Government  through 
treaties  enacted  between  the  U.S.  Government  and  the 
Oglala  Lakota  Nation,  attached  with  this  is  a  trust 
responsibility  and  full  Treaty  obligations  to  the  Oglala 
Lakota  Nation  which  they  have  yet  to  fulfill. 

5.  The  Oglala  Sioux  Tribe  of  the  Oglala  Lakota  Nation  is  a 
true  historic  tribe. 

6.  The  Oglala  Lakota  Nation  should  not  be  categorized  with 
non-treaty  tribes.   This  distinction  has  to  be  made. 

7.  The  Oglala  Lakota  Nation  should  not  be  categorized  in- 
line with  other  tribes  that  obtain  federal  recognition 
that  do  not  have  treaties  with  the  U.S.  Government. 

8.  The  Oglala  Lakota  Nation  is  the  second  largest  tribe  in 
the  United  States.  The  Oglala  Sioux  Tribe  needs  a 
distribution  formula  to  be  just  and  fair  in  regards  to 
our  land  base  and  population  for  funding  purposes. 

Thirdly,  there  are  comments  on  certain  treaty  tribes  who  are 
supporting  non-treaty  tribes  and  certain  Indian  groups  that  obtain 
federal  recognition  when  it  comes  to  funding  without  any  valid 
treaties,  treaty  Tribes  have  treaties  with  the  U.S.  Government  and 
through  this  treaty,  obligations  are  binding  on  the  U.S. 
Government . 

Fourthly,  because  of  these  treaties,  the  U.S.  Government 
provides  services  and  funding  to  the  treaty  tribes,  but  somewhere 
along  the  line,  the  services  and  funding  are  divided  up  equally  by 
all  tribes  and  the  treaty  tribes  get  short-changed  even  though  they 
have  treaties  and  other  tribes  do  not  have  treaties. 

In  conclusion,  our  recommendations  would  be  to  scrutinize 
proposed  Indian  groups  who  apply  for  Federal  recognition  to  be 
authentic.  The  expanding  number  of  groups  obtaining  Federal 
Recognition  should  be  realized  in  line  with  Congressional  efforts 
to  balance  the  National  Budget. 

Please  Keep  in  mind  that  treaties  that  are  made  with  the 
Oglala  Sioux  Tribe  of  the  Oglala  Lakota  Nation  are  forever.  Thank 
you  for  your  consideration. 


Sincerely, 


Mr.  Pete  Richards 
Pass  Creek  Councilman 
Oglala  Sioux  Tribe 


93-953  0-95-10 
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EcHOTA  Cherokee  Tribe 

p.  O.  Box  660866 

Binningham,  AL  35266-0866  May  19,  19?5 


Dear  Senator  McCain, 

I  ar.  writing  this  letter  expressing  the  feelings  ci'  the  Echota  Cherokee  Tribe  of 
Klabama  tctjard  Senate  Bill  3.  U79. 

It  is  the  opinion  of  the  Echota  Cherokee  Tribe  that  the  policies  of  the  United  States 
toward  American  Indian  people  have  followed  a  consistant  path  throughout  the  first  two 
hundred  years  of  U,  S.  existence.  The  policy  has  been  the  total  domination  and  attempted 
elimination  of  American  Indian  culture  and  political  power  by  the  Eiiropean  Americans, 
Currently  the  American  Indian  people  are  the  most  regulated  group  in  North  America.  Even 
the  existance  of  American  Indians  is  regulated  by  non-Indian  governmental  bodies,  namely 
the  'J.  3.  Bureau  of  Indian  Affairs.  Yet  there  is  no  universally  accepted  definition  of 
the  term  "Indian".  For  many  federal  jurisdictional  purposes  it  is  not  enough  that  the 
individual  be  regarded  as  an  Indian  by  his  or  her  community,  the  person  must  be  considered 
a  Timber  of  a  federally  recognized  tribe.  If  our  legal  existance  as  American  Indian  people 
lies  in  the  hands  of  non-Indians,  we  need  to  be  ver;'  concerned  about  the  criterion  used  to 
determine  the  legal  recognition,  and  be  ready  to  challenge  it.  Once  again,  we  may  not  find 
solace  in  the  il.  3.  Court  system.  For  the  action  of  the  federal  government  in  recognizing 
or  failing  to  recognize  a  tribe  has  traditionally  been  held  to  be  a  political  one  not 
subject  to  judicial  review. United  States  v.  HoUiday,  70  'J.  S.  (3'.v"all)  U07,  U19  (i866). 
(Canby,  pg,  5) 

The  Echota  Cherokee  "ribe  of  Alabama  was  registered  and  incorporated  in  Shelby  County 
Alabama  on  !4arch  it,  t93C.  The  formalization  of  the  Cherokee  government,  which  had  been 
functionally  illegal  in  Alabama  sinse  removal,  and  the  registration  of  the  name  Echota 
Cherokee  Tribe  of  Alabar.3  have  forced  the  United  States  to  again  be  aware  of  the  enduring 
presence  of  the  Cherokee. It  has  also  helped  the  Cherokee  to  reassert  their  right  for  the 
reestablishnent  of  the  federal  government's  obligation  of  trust  status.  On  November  iC, 
Lytl ,   the  ?rincip,-il  Chief  ii   tho  ^chc^.a  -hjrokee  Trice  jf  Alacaiia  tetitionad  th?  c'jj-eau  -f 
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Ir.aian  Affairs,  Branch  of  /.cknowledgement  and  Research  for  recognition  as  an  "Indian  Tribe", 
The  BIA  reports  that  as  of  Juno  1969,  116  unrecognized  tribes  have  petitioned  for  recognition. 
The  Native  American  Rights  Fund  estimated  the  cost  of  a  petition  at  "between  $75,000  and 
$100, 300  ...however  on  one  petition  a  tribe  easily  spent  SUOO,000.  (Senate  Hearing,  pg.  193). 
On  February  15,  1989,  after  being  asked  by  EIA  officials  about  tho  status  of  their  petition, 
the  .°rincipal  Chief  of  the  Cchota  Cherokee  Tribe  indicated  that,  "ue  are  still  in  the  process 
of  completing  our  research  and  genealogy".  Does  it  seem  necessary  to  force  the  Echota  Cherokee 
Tribe  of  Alabama  to  obtain  and  spend,  perhaps  hail'-a-million  dollars,  just  to  prove  to  tht 
^lA  that  they  still  exist  ar.c;  haVe  a  ri^ht.  x,o  ^:xi.=t:   .-taijir.t,  :--.ri\ :_..:/  _  .r.ia  ':^   -r': -a.-e  a 
petition  could  very  well  result  in  the  sale  of  the  Tribes  onlj-  remaining  land  holding,  the 
suspension  of  its  cultural  training,  language  courses,  and  dance  tear,  not  to  mention  securing 
loans  and  gifts  I'rcr.  tribal  members,  churches,  and  American  Incian  organizations. 

The  completion  of  a  petition  snc  the  presentation  of  the  petition  before  the  LL'.  does 
not  gur antes  recognition,  ry  I9GC,  the  BIA  had  "settled"  twenty  five  petitions.  Of  these  25, 
19  have  been  denied  recognition  ad  a  tribe.  (Senate  Hearing,  pg.  3).  VJhat  remains  of  those 
19  tribes  is  unknown  tl?  me,  however,  the  stress  of  the  petioning  process,  both  on  the  finances 
and  the  comm-onity  stability,  m.ust  be  incredible.  Is  it  necessary? 

Should  the  Schcta  Cherokee  Tribe  of  Alabama,  be  forced  to  rely  on  the  21A  to  verify  that 
they  exist?  Wculc  not  the  tribal  funos  and  the  research  and  -iriting  time  be  used  for  a  better 
purpose,  such  as  education,  health  care,  or  economic  development?  '.Vithout  ie^eral  recognized 
status,  nothing  prevents  the  United  States  goverrjr-.ent  or  a  State  government  fror  instituting 
policies  to  destroy  the  culture,  language  and  identy  of  .^merican  Indians. 

It  is  our  belief  that  Bill  S.  1^79  continues  the  same  oli^  Federal  policy  of  total 
cominaticn  and  atter.pts  to  eventually  totaly  eliniinate  tho  ..rcrican  Indian  culture  and 
political  power. 

Y.e   would  'urge  ycu  to  re-i^rite  this  bill  and  give  the  American  Indian  Trices  the  reoersl 

Recognition  that  they  deserve. 

Please  find  inclosed  with  this  letter,  a  booklet  oepictin^  the  long  histor;-  of  the  Bchota 


-herckees 


Sincerely        ^,^— 
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From  Historical  Times  to  Present: 

The  Echota  Cherokee  Tribe  and 

The  Chickamauga  Cherokee  in  Alabama 


Richard  A.  Rose,  MA 

Doctoral  Student 

State  University  of  New  York  at  Albany 

Rockefeller  College 

Graduate  School  of  Public  Affairs 


Prepared  for 
The  National  Forum  for  American  Indian  Student  Scholars 

February  5-6,  1993,  Cornell  University 


289 


o 
>    ^ 

-^  o 
o  ^ 
a. 

O 


o 
o 


290 


From  Historical  Times  to  Present: 

The  Echota  Cherokee  Tribe  and 

The  Chickamaugg  Cherokee  in  Alabama 


Tnt  policies  t)f  ths  United  States  toward  American  Indian  people,  both  individuailv  and 
communally,  have  followed  a  ver/  consistent  path  throughout  the  fint  wo  hundred  yean  of  U.S. 
existence.   The  policy,  whe'jier  disguised  under  peace  treanes  or  other  agreement  as  peaceful 
coexistence,  has  been  in  reality,  the  total  dominarion  and  arasipted  total  eliminadon  of  American 
Indian  cultcni  and  polidcai  power  by  the  European  Americans.  This  policy  has  been  carried  out 
through  a  variety  of  mechanisms  disguised  as,  assimilarion,  accultuntion,  and  termination. 
Currendy,  American  Indian  people  arc  one  of  the  most,  if  not  the  most,  regulated  group  in  North 
America,  whether  on  the  United  States  or  Canariian  side  of  the  border.   Even  the  existence  of 
American  Indians  is  regulated  by  non-Indian  govemmenal  bodies,  namely  the  Bureau  of  Indian 
Affain  (BIA)  within  the  U.S  Depanraent  of  the  Interior.  However,  with  all  the  regulation  of  the 
economic  activities,  culture  and  governmental  operations  of  American  Indian  people.  There  is 
no  universally  accepted  definirion  of  the  term  'Indian'."  (Pevar,  pg.l2)    "For  many  fedenl 
jurisdictional  purposes  it  is  not  enough  diai  the  individual  be  regarded  as  an  Indian  by  his  or  her 
community;  the  person  must  be  considered  a  member  of  a  federally  recognized  tribe."   (Canby, 
pg.7)  "The  Indian  tribe  is  the  fundamental  unit  of  Indian  Law,  in  its  absence  there  is  no  occasion 
for  the  law  to  operate.  Yet  there  is  no  all-purpose  definirion  of  an  Indian  tribe."  (Canby,  pg.2) 
So  from  this  description,  if  there  is  no  Indian  tribe,  then  what  defines  the  Indian  individual,  or 
even  does  the  Indian  individual  legally  exist?  If  our  legal  existence  as  American  Indian  people, 
fundamentally  lies  in  the  hands  of  non-Indians,  we  need  to  be  very  concerned  about  the  criterion 
used  to  detemine  legal  recognition,  and  be  ready  to  challenge  it  Once  again,  we  may  not  find 
solace  in  the  U.S.  Coun  s>'stem.  For.  "It]he  action  of  the  federal  government  in  ttcognizing  or 
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failing  to  r5C2g-:z2  i  ribe  zzs  cndiuonaily  besn  held  to  be  a  political  one  not  subjsc:  to  judicial 
revie-.v.    Uni:;c  States  v.  Hoiliday,  70  U.S.  (3  Wall)  407,  419  (1866).'   (Canby,  ?g.5) 

During  :he  first  -^  years  of  the  United  States,  Indian  policy  was  governed  by  the  thinidng 
of  Secretai;-  of  War,  Her.r/  Knox.  Kno.x  wanted,  "a  policy  thai  would  gndually  obtain  Indian 
land,  would  be  as  cheap  as  possible,  would  avoid  war,  would  redound  to  the  honor  of  the  United 
States,  and  would  bencf.t  the  Indians  as  well  as  ±c  advancing  fronrienmen."  (Stunevani,  pg.32) 
Cenainly  the  military  opdon  was  expounded  by  many  powerful  Euro-American  people.  "For 
insunce,  a  prominent  South  Carolina  sutesman  deciared  in  1717:  'We  must  assist  them  in 
cutting  one  another's  throats.  Tnis  is  tl-e  game  we  intend  to  play  if  possible..."  (Berry,  pg.52) 
Even  Charles  Darwin,  the  noted  evoludonary  theorist,  became  pan  of  the  discussion  of  the  fate 
of  Indian  people.  Darwin  said,  "Wherever  ±e  European  has  trod,  deadi  seems  to  pursue  the 
aboriginal."  (Berry,  pg.53) 

The  removal  policy,  forcibly  moving  whole  nadve  communities  west  of  the  Mississippi 
River,  developed  in  the  IS20s  and  1830s  and  became  one  of  the  many  mechanisms  of  achieving 
the  goal  of  more  land,  as  well  as  weakening  the  culture  and  political  unity  of  the  eastern  Indian 
Nations.  In  the  wording  of  many  of  the  treaties  from  about  1800  until  1850,  there  were  ei±er 
clauses  allowing  for  the  voluntary  removal  to  the  west,  or,  in  the  later  treaties,  a  requirement  to 
remove  to  the  west,  with  a  possible  clause  about  allowing  some  Indians  to  remain.  These  clauses 
have  been  the  legal  mechanisms  by  which  many  Indian  people  have  remained  in  the  southeast, 
and  are  the  foundations  for  the  federal  recognition  of  the  Eastern  Band  of  Cherokee  in  North 
Carolina,   and  Seminole  Tribe  of  Rorida  and  the  Poarch  Band  of  Creek  in  Alabama. 
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L'nforunaceiv  for  m:i.-y  sourheiiiim  Indian  communities,  these  tr:i:y  claiises  hive  not  beer. 
vie-.ved  universally  as  conveying  fecenl  stanis  by  present  day  Bureau  of  Indian  Affairs  (BIA) 
off.cials  who  use  federal  recognidon  as  a  polidcal  weapon.  In  fact,  the  Bureau  of  Indian  .A,ffain 
currently  dees  not  believe  that  the  existence  of  a  federal  treaty  bcrween  the  United  States  and  an 
Indian  Nadon,  Tribe  or  Bar.d.  is  a  fundamental  indicator  of  recognized  Tribal  nams.  (Senate 
Hearing  100-823.  pg.5) 

By  the  post  Civil  War  period,  the  goveniment  prociaimed  that  Indians  *-ere  no  longer  in 
the  easte.Ti  states  and  that  any  remaining  Indians  in  any  pan  of  the  U.S.  must  adopt  White  ways. 
The  best  expression  of  the  federal  position  on  Indian  snrvival  in  the  east  is  found  in  the  statement 
of  the  fint  Commissioner  of  Indian  Affairs.  "Ir  is  painful  to  consider  diat  all  the  Indian  tribes 
existing  in  those  sutes  now  the  best  culrivared  and  most  populous,  have  become  extinct.  If  the 
same  causes  continue,  the  same  effects  will  happen;  and,  in  a  shon  period,  the  idea  of  an  Indian 
on  this  side  of  the  Mississippi  will  only  be  found  in  the  pages  of  the  historian."  (Berry,  pg.53) 
Commissioner  of  Indian  Affain  Thomas  Morgan  in  1889  stated,  "The  Indians  must  conform  to 
'the  white  man's  ways,'  peaceably  if  they  will,  fiordfaly  if  they  must".  The  development  of  the 
reservation  system  in  the  west,  ±e  Wounded  Knee  Massacre  and  the  arrest  of  Geronimo  seem 
CO  have  mariced  the  end  to  the  military  solution  to  the  "Indian  problem",  (Scurtevant,  pg.68)  but 
marked  the  intensification  of  the  ae.xt  method  of  U.S.  government  control,  the  use  of  legal 
authorities  and  administrative  procedures. 

The  General  Allotment  Acl  ±e  Indian  Reorganization  Act,  the  termination  em,  the  BIA 
policy  of  urban  movement,  the  current  BIA  Federal  Acknowledgement  Regulations,  and  the  BIA 
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and  IHS  reii^r.c^  on  :hiir  c-:tr.2  for  being  considsrsd  "Indian",  zrz  ail  adrr.ir.isn^tive  methods 
whersby  the  United  States  govern men:  controls  and  regulates  the  existence  and  sovereignty  of 
American  Indian  people  and  Tribal  govemm.ents.    Even  ±e  efforts  at  refonn  under  the  Indian 
Self  De:erm:nauon  and  Educadon  Assisunce  Ac:,  and  the  recoramendadons  of  the  American 
Indian  Policy  Review  Commission  are  mired  in  the  BlA's  designadon  of  which  Indian  Tribes  are 
acknowledged  as  eligible  because  of  their  federal  trust  status.     Tnrough  the  use  of  these 
adminisiranve  and  legaiisric  mechanisms  to  divide  the  American  Indian  cotanunity,  there  are 
now  four  classes  of  Indian  tribe.  These  are:  federally  recognized.  State  recognized,  terminated, 
and  non-federal/non-Staie.  Lum.ping  all  of  the  State -recognized,  terminated  and  non-fed/non-state 
together  there  are  over  230  non-federal  Indian  tribes,  most  located  in  the  eastern  sutes.  (Senate 
Hearing  100-323)  With  this  fundamental  understanding  of  the  precarious  legal  and  public  policy 
situadon  of  the  American  Indian  people,  the  existence  of  230  tribal  communides  without 
acicnowledgement  as  being  legally,  "Indian",  and  the  historical  radical  shifts  in  U.S.  policy  toward 
American  Indian  communides,  we  need  to  be  concerned  about  the  legal  funire  of  all  American 
Indian  communiries.  It  is  important  to  keep  in  mind  ±at  whedier  using  the  assimilanonist  or  the 
removal  and  reservadon  policies,  the  U.S.  over  arching  policy  widi  regard  the  American  Indians 
has  continued  the  ininai  track  sc:  by  Henry  Knox. 

There  have  been  many  bocks  and  arricles  written  on  the  Trail  of  Tears"  experience  of 
the  Gierokee  Nation,  as  well  as  the  removal  experiences  of  the  Creek,  Chocaw,  Seminole, 
Chickasaw,  and  the  many  other  Tribes  which  were  forcible  removed  fttjm  their  eastern  homes 
to  "guaranteed"  lands  in  the  Arkansas  Temtory,  the  Kansas  Territory  or  the  Indian  Territory.  Far 
fewer  books  and  arricles  have  centered  on  those  Indian  people  who  were  either  left  behind,  chose 
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to  stav.  or  r:v^—fl  ;o  t.:L-  forrr.sr  homelands.  The  furiunentil  quesdons  which  must  be 
answered  or  it  least  explored  concen  -Jie  poiidcal  and  legal  sums  of  n:mnant  groups.  Clearly, 
as  vou  will  discover,  a  Cherokee  communinr  did  remain  in  die  nonhem  Alabama  area  after  the 
removal  of  :he  majonty  of  the  Cherakee  to  die  Indian  Territory.  Federal  enum.eracors  and  the 
cases  heard  in  the  .Alabama  coun  system  act  as  testimony  to  this  fact.  It  is  imporunt  to  ask  then, 
why  has  the  United  States  abandon  its  trusr  rcsponsifailiry  wiui  diis  American  Indian  community? 
Do  diese  people  have  a  rightful  piace  in  die  current  "family"  of  American  Indian  rtcognized 
Tribes?  In  essence,  is  diere  an  obligation  of  recognition,  owed  by  die  United  States  on  all 
American  Indian  communities,  because  of  die  actions  of  the  United  States,  and  the  individual 
states,  since  die  founding  of  die  counny? 

In  die  written  histories  of  Cherokee  people,  there  are  generally  accepted  two  groups,  die 
Cherokee  Nation  and  die  Eastern  Band  of  Norrii  Carolina.  According  to  die  federal  BIA,  diere 
are  three  fedemlly-recognized  Cherokee  Tribes:  (1)  Cherokee  Nation  of  Oklahoma,  (2)  die 
United  Keetoowah  Band  of  Cherokee  Indians  in  Oklahoma,  and  (3)  die  Eastern  Band  of 
Cherokee  Indians  in  NorJi  Carolina.  In  reality,  the  Cherokee  people  suffered  at  least  as  many 
political  friictionalizations  as  did  other  eastern  Indian  Nations.  The  major  factor  which  makes 
these  political  entities  die  focus  of  most  of  die  Cherokee  study,  writing  and  knowledge  is 
recognized  political  stanis  by  the  U.S.  Dqianmeni  of  die  Interior,  and  an  accepted  belief  diai  any 
odier  Cherokee  Indians  had  simply  become  extina  or  assimilated  into  die  white  dominant 
community.  The  United  States  Government  had  so  much  of  its  Indian  policy  built  on  die 
assumption  of  assimilation  diat  die  BIA,  as  recent  as  December  of  1988,  extolled  die  position  that 
all  Cherokee  other  dian  die  Eastern  Band  had  "merged  into  die  general  population  and  did  not 
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maintain  irlbal  aiTiiiation."  (Eiben.  pg.l)  As  wi-ji  many  of  me  pronoi:ncemen:s  o:  :.-.s  BIA.  [hese 
federal  officials  had  not  read  their  own  agency  reports,  but  simply  extrapolated  what  they  wish 
had  happened  rather  than  the  historical  truLh  or  present  simarion. 

There  currendy  exists  a  Cherokee  Indian  State-Recognized  Reservanon  Tribe  in  north 
Alabama,  whose  tribal  history  has  been  almost  erased  by  the  historian's  and  federal  agency's 
(especially  the  BIA's)  preoccuparion  with  the  Cherokee  Nation  and  Eastern  Band  of  North 
Carolina.  The  Echota  Cherokee  Tribe  of  Alabama,  located  principally  in  northeastern 
Alabama,  from  St.  Qair  County  to  the  Tennessee  state-line,  are  the  descendants  of  the 
Chickamauga  Indians,  being  those  Cnerokee  who  separated  themselves  politically  from  the 
Cherokee  Nation  in  1777  to  esablished  new  towns  and  a  new  political  relationship  with  the 
United  States.  Many  criticisms  have  been  levied  at  the  Echota  Cherokee  Tribe  of  Alabama 
because  of  their  lack  of  federal  recognition,  however,  they  have  survived  as  a  Indian  community, 
a  period  of  rime  in  which  the  State  of  Alabama  dissolved  the  legal  powers  of  Cherokee  village 
Chiefs,  thus  making  Indian  government  in  Alabama  functionally  illegal.  (Cromer,  pg.41) 

Since  the  political  separation  of  the  Chickamauga  Cherokee,  the  precunor  to  the  Echota 
Cherokee  Tribe  of  Alabama,  there  have  been  many  political  upheavals  and  defections  among  the 
Cherokee  of  Alabama,  as  with  the  Cherokee  living  in  other  places.  But  this  is  nothing  new  to 
either  the  Cherokee  Nation  or  the  Eastern  Band  of  Cherokes  in  North  Carolina,  and  internal 
political  changes  within  the  Cherokee  Nation  or  die  North  Carolina  Cherokees  has  never  been 
used  to  question  their  identity  as  Indian  or  their  right  to  exist  as  a  Cherokee  Tribe. 
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Ths  sur/ival  of  ths  Cher;.<ii  :hroi:2h  penods  in  which  their  legzl  sQtus  or.c  ider.tir.-  has 
bar.  in  Question  is  nothing  ne-.v.  nor  is  it  conf.ned  to  the  Echoa  Cherokee  Tribe  of  Alabama. 
The  history  of  the  Cheroicet  Nacon  is  the  most  well  known,  with  the  story  and  Liagedy  of  the 
Trail  of  Tean  recounted  in  many  works.  Tne  history  of  the  Cherokee  Nadon  did  under  go  rwo 
precarious  periods,  during  the  U.S.  CIvii  War,  and  bewetn  die  execudon  of  the  General 
Allotment  Act  and  the  Indian  Recrginizadon  Act.  During  the  U.S.  Qvil  War.  the  Cherokee 
Nadon  was  so  split  by  facdonaiism  and  polidcai  strife  that  the  government  ceased  to  funcdon  and 
many  Cherokee  peopie,  especially  those  sympathedc  to  the  Union,  relocated  to  Kansas  and 
Missouri.  During  the  Allotment  period,  diers  was,  officially  anyway,  no  Cherokee  Nadon,  Tribe, 
or  Band  located  in  Oklahonu.  The  Congress  of  the  United  States,  through  the  allotment  process 
had  dissolved  the  Cherokee  Nadon,  and  it  was  no  longer  a  legal  endty  or  funcdoning 
government. 

In  his  book.  The  Eastern  Band  of  Cherokees  1819-1900.  author  John  Finger  uses  the 
Treaty  of  1819  as  die  poliricai  beginning  of  the  Eastern  Band  in  North  Carolina.  This  treaty 
supplemented  the  one  of  1817,  allowing  the  establishment  of  "Individual  reservanons"  for 
Cherokee  families  who  wanted  to  remain  in  lands  ceded  by  the  Cherokee  Nation  to  the  United 
States.  This  individual  reservation  clause  became  die  legal  foundation  for  the  present  recognition 
for  the  EastEm  Band  of  Cherokee  in  North  Carolina.  There  was  no  political  move  by  this  group 
of  Cherokee  people  to  establish  diemselves  as  a  fres-standing  Cherokee  ciibe,  or  to  gain 
recognition  as  a  Cherokee  political  entity  until  much  later  in  (he  second  half  of  die  19th  Century. 
The  majority  of  die  Quailatown  Cherokee  simply  wanted  to  remain  in  the  homes,  which  had  been 
traded  away  to  die  United  Sates.    On  July  27,  1868,  some  fifty  years  after  these  Cherokee 
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individuaii  had  received  indiv-iduai  reser\-arions.  they  we:?  recognized  a£  a  disdr.c:  tribe.  This 
action  was  nc:  done  by  any  federal  administradvc  agency,  but  by  Congress  direcdy.  (Finger, 
pg.l05";  Another  interesdng  quin:  in  the  hisiory  of  the  Eastern  Band  ot  Cherokee  in  North 
Carolina  is  their  reliance  for  a  number  of  years  on  the  leadership  of  William  H.  Tnomas.  a  white 
man  who,  acmaily  owned  the  land  on  which  the  North  Carolina  Cherokee's  lived.  Tne  political 
organization  of  the  North  Carolina  Cherokees  was  in  such  flux  for  so  many  years  that  John 
Finger  ever,  identifies  Thonus  as  'the  de  facto  chief  of  the  Quallaiown  Cherokees."  (Finger,  pg 
31) 

When  tracing  American  tribal  history,  in  die  political  sense,  it  is  important  to  identify  the 
tribal  entity,  that  the  current  American  Indian  community  is  descended.  The  Echoa  Cherokee 
Tribe  of  Alabama  is  the  political  descendent  of  the  five  lower  towns  of  the  Chickamauga  Indians, 
just  as  the  Echota  tribal  members  are  the  descendants  of  the  Chickamauga  Chenskee  people. 
Rarely  can  you  point  to  one  event  which  causes  a  fectionai  split  within  an  Indian  community 
since  most  political  splits  are  the  result  of  many  yean  of  imergovemmental  disagreement  over 
both  policy  and  process.  In  the  case  of  the  Chickamauga,  diere  was  growing  dissatisfaction  over 
the  land  policies  by  the  Cherokee  Council  since  the  first  land  transfer  in  1721.  In  1721,  a  group 
of  Cherokee  bitteriy  opposed  to  the  land  transfer  "saying  that  if  the  Indians  consented  to  give  up 
any  of  their  temtory  the  whites  would  never  be  satisfied-.",  left  the  Nation  and  relocated  to  the 
base  of  the  Rocky  Mountains.  (Mooney,  pg.391)  These  "lost"  Cherokee  were  the  historical 
precedent  for  the  voluntary  seceding  of  the  Chickamauga  &om  the  Cherokee  Nation  in  1777. 

There  is  no  single  event  which  caused  the  split  between  the  Chickamauga  and  the 


298 

remainder  of  die  Cheroksi  Nation,  however  ±ere  is  an  event  which  caused  them  K3  begir.  acrins 
as  an  independent  govemmer.:.  The  Chicicamauga  Cheroicees  art  generally  Icr.own  to  be  those 
Cherokee,  allied  with  the  English  and  Spanish,  who  continued  to  fight  the  United  States  after  the 
end  of  the  Revoluuonary  War.  In  1777,  Kaiyatahee  succeeded  Attakuilakuila  as  Principle  Chief 
of  the  Cherokee  Nadon.  Tnis  caarked  a  change  in  the  rciadonship  berA'een  the  Cherokee  N'adon 
and  the  Americans.  During  the  fail  of  1776,  the  Americans  launched  two  expedicons  against  the 
Cherokee,  who  were  allied  with  the  Brirish,  destroying  towns  on  the  Keowee  andTugaJoo  rivers, 
as  well  as  town  in  the  Overhill  region.  Tnrough  agreement  berween  the  Cherokee  Nadon  and 
the  Americans  after  the  1776  attacks,  the  Cherokee  Nadon  gave  up  lands  in  South  Carolina  as 
the  price  for  peace.  (Maione,  pg.lO) 

This  giving  up  of  lands  in  South  Carolina,  and  the  abandonment  of  the  Cherokee's 
historical  Bridsh  allies,  was  unaccepable  to  the  Chickamauga  band.  The  Chickamaugas  feared 
that  the  expansion  of  the  United  States  spelled  doom  for  the  Cherokees  and  believed  that  by 
engaging  in  war  they  were  protecdng  their  territory  the  only  way  they  could."  (Perdue,  pg.36) 
"After  the  American  Revolution,  the  majority  of  Cherokees  favored  peace  and  agreed  to  give  up 
all  lands  east  of  the  Appalachians.  But  a  small  band  of  warriors,  called  'Chickamaugas,'  were 
unwilling  to  accept  a  truce  and  moved  their  families  to  nonheastem  Alabama."  (Pertiue,  pg.36) 
"Hghting  continued  on  both  sides  until  1785,  with  the  most  srubbom  resistance  coming  from  a 
recalcitrant  group  of  Cherokees  who  seceded  after  the  Carolina  cession  in  1777  and  established 
themselves  first  on  Chickamauga  Creek  and  later  on  the  Lower  Tennessee  River.  These  diehards 
became  known  as  'The  Chickamaugas  of  the  Five  Lower  Towns'  and  were  among  the  last  of  the 
Cherokees  to  lay  down  their  arms.""  (Maione,  pg.lO)    Hence,  the  political  division  between  the 
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Chsrokss  Nir.on  and  :hs  Chicka-.rjga  Indians  occurred  as  a  result  of  the  Caroiir.a  :a.-d  cession 
and  the  overall  concerr.  ar-.ong  ±t  Chickamauga  diai  ±e  end  of  Cierokee  independence  was 
cor.ing.  The  split  which  occurred  berween  the  Cherokee  Nanon  and  the  Chickamausa  was 
political  and  represented  a  fundamental  shift  in  intemarional  policy.  The  Chickamauaa  favored 
continued  conrlict  witii  the  United  States  in  an  artenzpt  to  naaintain  their  land  base  and 
independence,  where  some  influential  elemenc  of  the  Cherokee  Nation  Council  had  a  more 
conciliator.-  position. 


relatives  of  Cherokee  Nation  Principle  Chief  Kaiyaohee  and  may  have  been  advised  to  leave  the 
Nation  so  as  not  to  draw  the  Cherokee  Nation's  residents  ferther  into  a  full  scale  war  with  the 
Americans.  From  1777,  the  Chickamauga  were  not  an  official  part  of  the  governance  and  policy 
strucmre  of  the  Cherokee  Nation  and  through  their  extemai  miliaiy  policy,  the  Chickamauga 
were  an  independent  Cherokee  political  entity,  although  not  an  entity  with  which  the  nujority  of 
the  Cherokee  Nation  residents  were  opposed.  "The  Oiickamaugas  were  constant  trouble-makers. 
and  unfortunately  they  had  so  many  adherents  dirough  the  Nation."  (Malone,  pg.74.) 

Between  the  American  Revolution  to  the  General  Allotment  Act,  there  was  a  further 
breakup  of  the  Cherokee  Nation  and  one  splinter  widrin  die  Chickamauga  Band.  While  die 
Chickamaugas  were  generally  located  in  the  nonheast  and  nonfa-cencrai  region  of  Alabama, 
bordering  die  Creek  territories,  ±ert  was  a  Chickamauga  group  in  die  north.  In  17S2.  a  subgroup 
of  Chickamaugas.  "moved  across  die  Ohio  River  to  settle  in  a  town  on  Paint  Creek,  near 
Shawnee  friends  and  allies."  (Tnomton,  pg.40)    These  Cherokees  joined  an  Indian  village 
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estabiished  aircidy  flouhshing  or.  the  Ohio  River.  "By  1755.  a  body  of  ChercKSis  wcr:  iivmg 
on  ths  Ohio  river  a:  the  rr.ouL".  of  the  Kentucky  river,  rtponsdly  at  the  behest  of  the  Si.x 
Nations, ■■  and  "by  1733,  Cherokeei  had  joined  the  Mingo  and  Wyandot  in  a  sprawling  community 
on  the  upoer  Mad  river  in  Ohio,  near  present  Zanesfieid."  (Tnoraton,  pg.-^)  Tnis  Cherokee 
setdement  came  under  attack  by  uhe  Kentuckians  and  by  1787  their  town  had  been  burned.  Tne 
Indians  then  moved  to  two  townsites  near  the  mouth  of  the  NVhite  River  in  present-day  southern 
Indiana..."  (Thornton,  p2.40)  Tnere  was  also  a  split  among  the  Cherokee  Nadon  which  created 
the  "Old  Settlers",  in  1783  a  "group  of  Cherokees...asked  permission  of  the  Spanish  governor  at 
New  Orleans  to  relocate  west  of  the  Mississippi  River  to  what  was  then  Spanish  territory." 
(Thornton,  pg.45)  These  "Old  Seders"  spent  dme  in  Arkansas.  Texas,  and  eventually  became 
the  group  which  greexd  the  Cherokee  Nanon  when  they  airivcd  in  the  Indian  Territory  in  1839. 

The  main  body  of  the  Chickamaugas  remained  northeast  and  north  central  Alabama,  and 
conrinued  their  aggression  against  the  United  States,  even  though  the  Cherokee  Nadon  had  signed 
numerous  trcaries  of  peace  with  the  Americans.  "In  September,  1792,  they  [the  Chickamaugas] 
officially  declared  war  on  the  United  States  -  a  curiously  non-Indian  procedure.  Assisting  the 
Chickamaugas  in  war  prepaiadons  were  a  group  of  Creeks  and  about  forty  Shawnees."  (Malone, 
pg.42)  The  act  of  officially  declaring  war,  is  also  an  indicator  that  the  Chickamauga  were  a 
sepante  political  entity  from  the  Cherokee  Nation,  not  accountable  to  the  Cherokee  Nation's 
political  agreements  or  foreign  policies.  The  Secreary  of  War  alerted  the  Governors  of  South 
Carolina,  Virginia,  and  Georgia.  The  Cherokee  Nation  informed  the  Secreary  of  War  and  the 
Governors  that  they  did  not  control  or  have  any  influence  over  the  Chickamaugas.  "Peaceful 
leaders  in  the  main  body  of  the  tribe  anempted  to  convince  Governor  Blount  of  their  utter 
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inibiiity  :o  curb  thi  beilis-rtnts.'"  (Maionc.  ps.42)  In  fact,  "chs  Torkiy",  ac:i.-.|  ?r.r.cipie  Chic: 
of  ihi  Chsrakss  Nation  "exprtsssd  shame  for  the  acrions  of  the  Ciickamaugis  ir.d  their  allies 
and  zsk:z  tra:  vengeance  be  me:ed  out  to  them."  (Malone,  pg.42)  On  the  las:  day  of  September 
1792,  a  groups  of  warrion  led  by  Chickamauga  Qiief  John  Watis,  atiacked  Buchanan's  Station, 
near  present  day  Nashville.  Tnc  force  consisted  of  Chickamaugas,  Cree.ks,  Shawnees,  and  a  few 
Cherokces."  (Maione,  pg.  43)  Once  again  the  recounting  of  die  battle  provides  evidence  chat  the 
Chickamaugas  were  a  political  entity  and  nriliiary  force  independent  of  the  Cherokee  Nation,  and 
were  even  considered  a  different  group  of  Indians  by  the  federal  officials,  and  subsequent 
historians. 

As  could  be  expected,  the  aulitary  action  against  the  United  States  in  the  declared  war, 
was  unsuccessful  Not  only  were  the  Chickamaugas  unable  to  make  a  significant  change  in 
United  States  Indian  policy,  they  were  the  soon  to  lose  their  land  under  an  agreement  by  the 
Cherokee  Nation.  "The  might  of  the  United  Stares,  and  paniculariy  the  Tennesseans,  proved  too 
great,  however,  and  the  Chickamaugas  were  forced  to  sunender  after  their  towns  were  destroyed." 
(Perdue,  pg.36)  With  the  raid  on  die  home  of  John  Sevier  in  1794,  a  well  known  "Indian 
fighter"  in  the  Tennessee  territory,  the  Chickamauga  war  was  reduced  to  a  relatively  low  number 
of  white-Indian  skirmishes.  The  ending  of  formal  hostilities  marked  an  end  to  the  military  might 
of  the  Chickamauga  Indians  and  under  the  leadership  of  Chief  John  Watts  and,  the  Cnickamaugas 
became  fairiy  successful  planters  and  their  villages  functioned  as  agricultural  towns.  "Some 
chose  to  move  west,  but  most  decided  to  try  to  live  in  peace  with  white  Americans."  (Perdue, 
Pg-36) 
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Tne  Chickamaug2.  wil-.  •_-.*  tr.dinz  of  the  war  and  the  finai  atziy  in  :'?:.  be-jarr-c  an 
equal  parmsr.  with  ±e  C-eeks  ar.c  the  Cherokee  Nation  in  the  federal  goverr.-.snt's  civilization 
program,  in  which  agricultural  :— .piements  and  livestock  wers  to  assist  the  Chickaniauga  in 
becoming  civilized.  Just  as  the  Amehcans  had  once'fearcd  the  warrlon  of  the  Chickamauga.  the 
respect  for  ±t  leadership  of  Chi;:  Watts  and  the  Chickamauga's  ability  to  adapt  :o  their  new 
situation  was  demonstrated  by  Governor  Blount  when  he  said  that  Chief  Johr.  Watts  was 
"unquestionably  the  most  leading  character  of  his  nation."  (Malone,  pg.56")  The  Chickamauga 
became  welcomed  as  peaceful  aiiiss  of  the  United  States,  and  acnjaily  ser/ed.  wi'J:  a  contingent 
of  waniors  from  the  Cherokee  Nation,  in  the  expedition  against  the  "red  stick"  Creeks  in  18 IS- 
IS 14.  However,  theL'  ser.-ice  in  -j.e  military  service  of  the  United  Sates  was  not  about  to  make 
a  change  in  the  implementation  of  the  United  Stares  policy  regarding  eastern  Indians.  By  the 
close  of  the  second  decade  of  the  19th  cenniry,  the  land  base  of  the  Chickamauga  had  been  ceded 
away  by  the  Cherokee  Nation  under  two  treaties. 

The  first  parceling  of  the  Ciickamauga  land  occurred  under  the  Treaty  of  1817  between 
the  Cherokee  Nation  and  the  United  States.  "Siped  July  8,  1817,  the  agreement  ceded  to 
Tennessee  a  triangular  aita.....AJabama  received  two  recongular  snips  north  of  the  Tennessee 
River  west  of  Muscle  Shoals;  and  Georgia..."  (Malone,  pg.68)  "An  unusual  feamie  of  the  treary 
of  1817,  and  one  which  offered  new  hope  to  those  Cherokees  anxious  for  security  and 
agricultunl  prosperity  in  their  sou±em  homelands,  was  the  'reservations'  clause..."  (Malone, 
pg.68)  "Each  head  of  a  Cherokee  family  residing  on  lands  herein  or  hereafter  ceded  to  the 
United  States  who  elects  to  become  a  citizen  of  the  United  States  shall  receive  a  resen/anon  of 
640  acres  to  include  his  or  her  improvements,  for  life,  with  reversion  in  fee  simple  to  children. 
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subject  to  thi  .vidow's  dower. '  (Treides.  pg.2l3)  Even  though  this  offer  w^i  — eir.t  :o  piac2ts 
the  chiefs  who  were  most  opposed  :o  removal,  "a  considerable  number  of  Cherckee  iand-hoiders 
accepted  wi±  alacrity."  (Malone.  pg  63)  Among  them,  most  of  the  Qickamauga  Cherokee,  who 
were  the  inhabitants  of  the  ceded  land.  The  Treary-of  1317,  in  the  prologue  provides  evidence 
that  the  United  States  ac.knowledgts  that  the  "lower  tov«ms"  aic  a  distinct  Cherokee  communis. 
The  prologue  "requestfs]  the  estabiishment  of  a  division  Une  benween  the  upper  and  lower  towns. 
so  as  to  include  all  the  waters  of  the  Hiwassct  river  to  the  upper  town,  that,  by  thus  contncring 
their  socienr  within  narrow  limits,  they  proposed  to  begin  the  establishment  of  fixed  laws  and  a 
regular  goverr.ment:  The  depudes  from  the  lower  towns  to  make  known  their  desiit  to  continue 
the  hunter  life...."  (Treades,  pg.210)  While  the  main  purpose  of  the  rccognidon  of  the  division 
was  to  cndce  the  lower  towns  to  relocate  to  the  Aricansas  Terrirory,  the  United  States  established 
a  trust  relationship  with  those  Chickamauga  Cherokees  remaining.  Those  who  remain  may  be 
assured  of  our  pacronage,  our  aid,  and  good  neighborhood."  (Treaties,  pg.210) 

"Finally  on  February  27, 1319,  another  treaty  was  concluded  by  which  thousands  of  acres 
of  territory  were  ceded.  The  United  States  leiterated  its  offer  of  640-acr5  reservations, 
guaranteed  a  ftiir  payment  for  abandoned  property,  and  promised  to  keep  intruders  out  of  the 
ceded  lands  until  January  1,  1820."  (Malone,  pg  70)  All  total,  29  Qiickamaugi  Cherokee 
families  received  individual  reservations  in  the  ceded  Chickamauga  lands  in  north  and  east  central 
Alabama.  (Crtjmer,  pg.79)  Article  4  of  this  Tieaiy  stipulates  that  the  United  States  was 
responsible  for  the  education  of  the  Chickamauga  Cherokees.  "The  United  States  stipulate  that 
the  reservations,  and  the  tract  reserved  for  a  school  fond,  in  the  first  article  of  this  treaty,  shall 
be  surveyed  and  sold...with  the  public  lands  of  the  United  States  and  the  proceeds  vested,  under 


304 

ths  d:r;c::c.-  or  the  Prsside-:  of  the  Uniwd  Saws,  in  chs  stock  of  the  Uni:;c  S:2:si....['.]the 
in::.-:::  or  iividsr.d  on  said  stock,  snail  be  applied,  under  his  direction. ..to  difr.ie  ±i  hz-ciiis 
of  educadon  among  the  Qcrokee...on  this  side  of  the  Mississippi."  (Treaties.  pg.I57)  Based  on 
the  treaty  sripuiacons  in  both  1817  and  1819,  the  Chickamauga  Cherokees  were  e.-.dded  to  the 
kind  of  rei-rionship  with  the  United  States,  which  later  became  known  as  the  — ws:  docc-lne. 

Tne  civilizadon  efforts  condnued  with  the  "Qiickamaugi  .Mission'",  of  the  A.-e.-ican  board 
of  Missions,  opening  on  Januarv-  13,  1817.   In  concert  with  the  federal  effons  in  farming  and 
weaving,  the  mission  was  designed  to  educate  the  Oiickamauga  and  Cherokee  children  in  English 
and  religion.  Tnis  mission  was  located  on  a  twenty-five  acre  tract  on  Chic.kamaugz  Crtzk  in  the 
very  hcan  of  Chickamauga  territory.  "By  September  Oiickamauga  was  a  thriving  mission  school 
of  twenry-si.\  scholars  aged  four  to  eighteen..."  (Malone,  pg.99)   Cyrus  Kingsbur.-,  the  founder 
of  the  Chickamauga  Mission,  "wrote  proudly  of  Chickamauga' s  accomplishments:  'Could  the 
friends  of  this  mission  look  into  our  school,  and  see  these  tawny  sons  and  daughters  of  the  forest 
listening  to  our  instrucaons,  sitting  ai  our  able,  and  bowing  around  our  family  alter,  we  do  not 
believe  they  would  grudge  the  money  they  have  given  to  commence  this  establishment."  (Malone, 
pg.99)  The  Chickamauga  Mission,  renamed  to  Brainerti,  was  even  fonunate  to  be  v-isited  by  the 
President  of  the  United  States,  James  Monroe  in  1819.   Unfortunately,  that  by  this  time,  the 
Treaties  of  1817  and  1819,  signed  by  the  Cherokee  Nation,  but  imposed  upon  the  Chickamauga, 
had  given  away  most  of  the  Chickamauga  lands  to  the  United  States  leaving  a  checkerboard  of 
individual  reservations  instead  of  a  tribal  land.  base.  By  1821,  the  federal  appropriation  for  the 
mission  was  one  thousand  dollan.    Qeariy,  the  operation  of  the  educational  activities  of  the 
Mission  was  in  cairvins  out  the  United  States  crust 
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responsibiiizis  ur.d;r  ihe  Trj^iy  of  IS  19. 

In  1S23.  a  branch  of  ±e  mission  was  opened  in  WUlstown,  the  seat  of  Chickamauga 
governance  and  polincal  power.  Under  the  leadership  of  Qiickamauga  Chiefs,  including  John 
Watts  jr..  who  was  a  proponer.:  of  iiic  Mission,  the  Qiickamaugas  were  able  to  adequately 
develop  their  irscrr-arions  and  :o  pardcipate  in  both  white  and  Oierskee  society.  (Brown,  pg.467) 
Their  posidon  as  an  autoncrr.ous  unit,  oucide  of  the  nonnal  responsibilities  of  me  State  of 
Alabama  and  the  Cherokee  Xadon  council,  helped  the  Qiickamauga  survive  as  a  separate  Indian 
community  during  this  rime  of  political  upheaval  before  the  removal. 

The  period  of  the  1820s  and  eariy  1835  were  a  period  of  increasing  tension  between  all 
southern  Indians  and  the  Uni-^d  Stares.  The  formal  intnxiucnon  of  the  removal  policy,  the 
intensification  of  anempts  to  move  Indians  to  die  west,  and  the  increasing  legal  complications 
of  the  individual  reser/ations.  as  well  as  the  large  traos  of  Nation  lands  within  the  State's 
borders,  began  the  second  major  split  between  the  Chickamauga  and  their  kin  of  the  Cherokee 
Nation,  this  time  not  an  ideological  split  but  a  physical  one.  The  'reservations'  clauses  in  the 
treaties  of  1817  and  1819  proved  to  be  troublesotne  for  Indians  and  white  governments 
alike....The  chief  difficulty  arising  from  the  reservaiions,  however,  was  a  legal  one,  and  emerged 
from  conflict  between  the  Cherokees  and  whites  who  entered  die  ceded  lands."  (Malone,  pg  70) 
The  individual  reservations  were  to  play  a  more  in^ortant  role  in  the  preservation  of  the 
Chickamauga  Cherokee  existence  in  nonh  Alabama.  The  individual  reservations  were  to  become 
safe  havens  for  many  of  those  avoiding  the  removaL  "These  families  who  were  e.xempted  from 
Removal  in  1838-39.  formed  the  nucleus  of  aid  which  helped  many  others  escape  the  Trail  of 
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On  Dictmbc:  20,  1S2S.  che  Scaie  of  Georgia  signed  a  statute  desig-ed  to  "cance: 
Cherake;  authority  and  asser:  Georgia  sovereignty  over  coveted  Indian  territor;.'."  (Maione, 
pg.l72)  Tnis  was  followed  shorty  by  a  similar  act  by  the  State  of  Alabama  in  1S29.   This  Ac: 
by  the  State  of  Alabama  dishonored  the  treaty  the  United  States  Government  had  signed  with  the 
Cherokee  Nation  in  1819.  whose  terms  reiterated  those  terms  set  fonh  in  hundreds  of  preceding 
trcades  signed  between  the  Cherokees  and  the  United  States  government:  i.e.:  that  -Lhe  Cherokees 
would  have  'the  favor  and  protecdon  of  the  United  States,  that  the  boundaries  of  the  Nadon 
would  be  protected  from  any  American  citizen  trespassing  within  those  boundaries'..."  (Cromer, 
pg.41)     The  State  Act  had  the  effect  of  nnking  illegal  the  operadon  of  Indian  government. 
"Cherokee  laws  were  deciaied  null  and  void.  Persons  of  Indian  blood  were  forbidden  to  tesdfy 
in    coun    against    a   white    m2n....Cherokees    were    also   forbidden    to    hold   meedngs    or 
councils...Contracts  between  white  men  and  Indians  were  declared  unenforceable  without  wo 
white  wimcsses,  which  virtually  canceled  debts  due  Indians  from  white  men."  (Brown,  p2.489- 
490)   "The  discovery  of  gold  on  Cherokee-Georgia  borden  laa  in  1828  scaled  the  fate  of  the 
Indians."  (Maione,  pg.171)    Tne  Chickamauga  Cherokee  were  not  covered  by  the  removal 
agreements  signed  by  die  "Removal  Pany"  in  die  Treaty  of  New  Echota,  based  on  the  clauses 
under  the  prior  trcades  of  1817  and  1819.  These  eariier  tiearies  did  place  diem  under  the  legal 
jurisdicrion  of  die  State  of  Alabama,  and  the  abandonment  of  the  legal  trust  responsibility 
established  in  die  Treaty  of  1798.  .Anicles  1,  2,  and  4;  Treaty  of  1805,  Arricie  1;  Treaty  of  1817, 
Prologue  and  Ardcle  8;  and  Treat>'  of  1819,  Arncle  2  and  4,  by  the  federal  audiorides  had 
commenced 
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Wi:;-  :r.e  sigr.ing  o:  -.z  Tr:2:y  of  Ncv  Echota  in  1835,  ansr  five  yszn  a:  Isszi  banlis  in 
the  Uniced  Stiies  Suprsrr.i  Cour:.  2  minority  parry  of  the  Cherokss  Narion  ccur.::;  "voiuntarliy" 
cscsd  all  of  its  land  sas:  of  ±z  Mississippi  River,  for  lands  in  the  west.  The  legal  battles  had 
been  officially  won  by  the  Cherokee,  however,  the  executive  branch  of  the  U.S.  government  was 
not  willing  to  enforce  the  coun's  constitutional  ruling  and  oppression  by  the  various  states  against 
the  Chickamauga  Cherokse  on  their  reservations  and  the  main  pan  of  the  Cherokee  Nation 
continued.  Tne  statutes  passed  by  .Alabama,  Georgia.  Tennessee  and  North  Carolina  were  used 
to  deny  the  rights  of  cribai  existc.-.ce,  or  ai  least,  in  die  case  of  the  Chickamauga.  to  drive  these 
activities  "underground".  Tne  extent  to  which  the  Chickamauga  Cherokee,  or  other  American 
Indian  groups  in  the  eastern  United  Stares  continued  to  express  tribal  authority  and  governance 
has  been  the  debate  concerning  the  present  day  recognition  of  the  eastern  tribes.  In  the  case  of 
the  Chickamauga  Cherokee,  hence  the  Echota  Cherokee  Tribe  of  Alabama,  these  tribal  activities 
are  much  hartier  to  document,  since  the  documentation  needed  to  prove  tribal  governance,  (ie. 
Tribal  resolutions,  tribal  elections,  etc)  would  have  been  sufficient  to  place  the  Cherokee  in 
violation  of  Alabama  State  law.  Therefore,  the  exeoiiion  of  tribal  authority  and  the  maintenance 
of  cribai  affiliation  occured  without  much  of  the  "evidence"  desired  by  the  Bureau  of  Indian 
Affain  in  the  evaluation  of  a  petition. 

It  was  at  this  time  that  the  precarious  situation  of  the  Chickamaugas  and  their  individual 
reservations  became  increasingly  more  imponanL  The  1835  removal  census  revealed  that  there 
were  1,424  Cherokee  on  ceded  tribal  lands  in  Alabama,  and  while  there  may  have  been 
Chickamaugas  counted  (either  those  living  on  Nation  lands,  or  those  whose  reservations  were 
close  enough  to  Nation  lands  to  be  confused),  the  1835  Henderson  Roll  was  not  supposed  to 
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officially  ir.c:-Ci  tiir.t:  ±c  Qiizilz  Cheroke;  of  Nonh  C::roiina  or  ±t  Chick1.-r.iu22  whose  !anci:j 
ws.-r  prot:c:;c  under  -s.:  Tr;;:y  of  1817/1S19.  Tne  acrjii  Ker.denon  Roll  shows  -j-.a:  at  leas; 
U9  Chickamauga  Cherokess  wcrt  listed  for  removal.  Tnese  people  are  listed  as  "reser/ees" 
meaning  those  Chfcrokee  who  had  been  guaranteed  individual  reservarions  under  the  prc'/ious 
treades.  Tne  Chickamauga  were  legally  exempted,  like  the  Quallatown  Cherokee,  from  removal 
because  they  were  not  residing  on  aifaal  lands,  but  on  lands  secured  under  ±t  earlier  treades. 

Both  groups  in  Alabama  and  Nonh  Carolina,  then,  became  the  safe  haven  for  those 
Che.-okee  willing  to  attempt  escape  or  who,  once  reaching  Arkansas  and  the  Indian  territory  chose 
to  return.    Regardless  of  the  U.S.  official  posidon  that  all  Cherokee  were  removed,  evidence 
points  to  these  1817-1819  Reservations  becoming  "safe  havens"  in  both  locations.  North  Carolina 
and  Alabamx  Many  of  the  counts  of  Cherokee  being  removed  to  the  west  include  the  count  of 
desertions,  or  those  who  managed  to  slip  away  undiscovered.  One  particular  count  indicated  that 
148  Cherokees  desened  the  removal  after  embarking.  (Ehle,  pg.39l)    "Numerous  Alabama 
Cherokee  who  were  unable  to  avoid  the  concentration  camp  at  Guntersvillc  found  an  opportunity 
to  escape  once  the  journey  began.    One  military  ofEicer  in  charge  of  a  portion  of  the  forced 
mignrion  reponed  that  cwentj'-five  Cherokets  escaped  a:  Decamr  and  thai  another  118  escaped 
before  reaching  Waterioo  in  nonhwest  Alabama.  Of  a  different  group,  over  400  escaped  before 
their  contingent  reached  Tennessee."     (Cromer,  pg.79)    Unlike  the  situation  of  the  Qualla 
Cherokee  of  North  Carolina,  many  of  whom,  stories  say,  avoided  imprisonment  by  hiding  in  the 
mountains,  the  Chickamauga  Cherokee  were  arrested  with  other  Cherokees  but  managed  to 
escape  during  the  journey.   "Many  of  the  escapees  made  their  way  back  to  the  vicinity  of  their 
homes  where  both  Cherokees  with  reservations  and  friendly  whites  helped  to  conceal  them  until 


dinger  of  c;:;c:ion  by  ±t  rr.ili:"/  had  passed."  (Gtjmer.  pg.79) 

But  wha:  of  ths  s.vIsk.-.cs  of  ±e  Chickamauga  Cherokee  after  ±t  :tr:o%'ai?  Tne  escapees, 
as  previousiy  indicated,  toge^-er  '.v\±  the  resen^arion  holders,  are  the  anceston  of  the  preser.t-day 
Chickamauga.  the  Echota  Gierokee  Tribe  of  Alabama,  but  how  did  they  sunnve  and  how  did 
they  maintain  their  idennt%-  as  Che.-okee.  "^lany  of  ±e  people  drified  into  the  hills,  hollows,  and 
back  countr.-  away  from  &.i  mair.Sueam  of  people  and  eked  out  a  bare  existerxe  by  any  means 
available."  (Kuno.  pgl)  VV-iie  ±e  escapees  were  considered  fugitives  from  ±s  removal,  the 
reservarion  owners  had  ide.-.dned  status  and  generally  were  idenrified  for  Cherokee  rolls 
throughout  the  remainder  of  the  nineteenth  century,  aldiough  as  dme  went  on  the  taking  of  rolls 
of  Cherokee  reamining  east  of  the  Mississippi  conccnirattd  more  and  more  on  North  Carolina. 
The  existence  of  Cherokee  remaining  in  Alabama,  idendfied  by  federal  Cherokee  roil  enumeraiors 
in  1848,  1851,  1852,  1867,  I36S-1S69,  1884,  and  the  U.S.  Court  of  Qaims  roll,  verifies  that  the 
Chickamauga  Cherokee  condnued  afar  the  RemovaL  The  1851  roll  concenafwd.  as  did  most 
others  on  the  North  Carolina  Cherokee,  however  50  reseivees  in  Alabama  were  counted.  (Fmger, 
pg.71)  The  Hester  Roll  of  1884  continued  to  count  Chickamauga  reservees  as  Cherokee  "east 
of  the  Mississippi"  and  recorded  71  Cherokee  in  Alabama. 

The  Cherokee  population  recorded  in  the  1930  U.S.  Census  shows  that  287  were  present 
in  Alabama.  This  is  up  from  the  1910  Census  enumeration  of  9.  (Thornton,  pg.132)  However 
the  application  listing  for  the  preparation  of  the  Coun  of  Claims  judgement  roll  shows  literally 
hundreds  of  Che.-okees  in  Alabamx  Unfortunaielt  many  the  technical  requirements  used  by  the 
claims  roil  enumerators  uni'iaterailv  declared  manv,  if  not  most  of  the  Alabama  Cherokee  as 
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inelisible  because  diey  were  no:  afnlated  with  the  Nonh  Carolina  Eastern  Band.  Qeariy,  the 
counting  of  Cherokees  in  Alacar:.a  suffered  the  same,  if  not  more,  errors  than  the  coundng  of 
other  eastern  Indian  bands.  This  could  have  been  caused  by  the  growing  preoccupadon  of  the 
federal  officials  widi  the  North  Carolina  Cherokee,-  and  the  assumpdon  that  sure  jurisdicdon 
relieved  die  federal  govemmeni  of  dieir  responsibilities.  This  later  assumpdon,  that  citizenship 
given  to  the  reservees  under  the  Treaties  of  1817  and  1819  relieved  the  federal  government  of 
trust  responsibility,  while  probably  held  by  federal  officials,  is  riot  legally  correct,  no  was  this 
assenauon  made  concerning  me  .\'onh  Carolina  Easiem  Band.  "The  sutus  of  Indians  as  citizens 
of  the  United  States  and  of  the  individual  states  does  not  interfere  with  the  crust  relationship 
between  the  uibes  and  the  federal  govermnenL"  (Canby,  pg.238) 

The  major  interaction  between  die  State  of  Alabama  and  the  Chickamauga  Cherokee 
during  the  second  half  of  die  19th  cenmry,  was  Alabama  Supreme  Court.  Cases  throughout  die 
later  1800s  show  die  continued  level  of  interaction  between  die  Cherokee  and  State.  Examples 
of  diesc  are:  Thomas  v.  Adams.  2  Pon.  188  (1835);  Kennedy  v.  McCanney's  heirs,  4  Port.  141 
(1836);  Brashear  v.  WUliams.  10  Ala.  630  (1846);  Tillman  v.  Long.  29  Ala.  376  (1856); 
Dillingham  v.  Brown,  38  Ala.  311  (1862);  and,  Jones'  Hein  v.  Walker.  47  Ala.  175  (1872). 

For  years  die  U.S.  Deparimem  of  die  Interior  had  spoken  audioritanvely  that  die.'e  were 
no  more  Cherokees  left  in  die  south  except  for  those  in  North  Carolina,  and  the  recognition  of 
die  Nonh  Carolina  Cherokees  in  1868,  pvc  them  the  political  reasoning  to  shift  dieir  emphasis 
away  from  the  Chickamauga  Cherokee  and  toward  die  Nonh  Carolina  Cherokee.  Despite  die 
increased  effons  of  the  BI.A  to  obtain  assimilation  by  neglect,  die  Chickamauga  Cherokee 
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condnusd  to  hang  on.  "Frorr.  ±at  rime  [1S39  ren:ovai]  until  the  prese.-.:  these  pecpie 
[Chickamausi  Cherokee]  have  been  constantiy  aware  of  the'^  original  beginnings.  Tne  love  or 
their  lifestyle,  customs,  and  oneness  with  nature  sdil  couned  strongly  through  their  veins." 
(Hutto,  pg.l)  In  1948,  ±e  Smithsonian  Insatution  released  its  annual  repon  ennded  Surviving 
Indian  Groups  of  the  Eastern  United  States.  The  repon  on  Alabama  indicatei  "[p]ersons  of 
Indian  blood  arc  concentrated  in  certain  counries...[in]  the  northeast  comer  of  the  State  where 
they  are  Cherokees:..."  (Guber:.  pg.  423) 

Recalling  the  Trear\-  sdpularion  from  1819  regarding  the  federal  government's 
responsibility  for  Cherokee  educadon,  Cherokees  in  north  Alabama  acted  coilecdveiy  to  obtain 
specific  educadon  programs  for  Cherokee  students.  "Educadon  designed  specifically  for  Indian 
children  was  nonexistent  in  nonheast  Alabama  undi  a  federally  funded  Tide  IV  Indian  Educadon 
Program  was  esablished  in  1974."  (Cromer,  p2.79)  The  action  of  securing  federal  Indian 
education  programs  marked  the  political  resurgence  of  the  Cherokee  and  signalled  the  eventual 
end  of  the  State's  statute  against  holding  Indian  councils  or  meetings. 

"In  the  old  Cherokee  Nation  the  original  White  Town,  the  place  of  sanctuary,  capital  of 
the  middle  region,  was  called  Choa  or  Echota.  It  was  one  of  the  towns  destroyed  by  Sevier  and 
his  army.  In  defiance  of  the  State  of  Georgia,  the  Cherokees  built  a  new  capital  there  and  called 
it  New  Echota.  It  was  this  spirit  of  persistence  and  rebuilding,  of  renewal  and  survival,  that 
prompted  the  selection  of  die  name  Echota  for  our  tribe  on  March  16,  1980."  (Hutto,  pg.l)  The 
name  "Echota  Cherokee  Tribe  of  Alabama"  was  registered  and  incorporated  in  Shelby  County, 
Alabama  on  March  16,  1980.  The  Echotas  decided  to  formally  register  the  existence  of  die  tribal 
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oru;.-.iz2::or.  which  had  besr.  outlined  and  iOEnnned  in  ±s  a-rirings  by  :he  Burt-^i:  of  Americzn 
E:hnolor--.  Smithsonian  Insrin:non.  and  die  federal  Indiir.  Educizon  Progmrr..  and  had  been 
present  in  Alabama  since  their  ancestors  seceded  from  the  Cherokee  Narlon  in  1777.  Tne 
passage  of  the  State  of  Alabama's  Davis-Strong  Act  in  May  1984  provided  the  Echota  Cnerokee 
Tribe  State  Recognirion  and  the  Alabama  Indian  Affairs  Commission  was  created.  No  longer 
was  it  illegal  for  Indians  to  assemble  and  hold  council  meedngs  within  the  State  of  Alabama. 
After  156  years,  Alabama  had  altered  its  policy  against  die  existence  of  American  Indian  Tribes 
within  its  borders. 

The  Echota  Cherokee  Tribe  of  Alabama  holds  mondiiy  meedngs  at  the  Alabaster 
Community  Center  in  Shelby  County,  and  has  a  tribal  land  holding  in  neighboring  St.  Clair 
County.  The  tribal  council  sponsors  the  Echota  Cherokee  Nadonal  Dance  Team,  under  the 
leadership  of  Paula  Hill,  and  produces  the  Tribal  newsletter  Smoke  Signals.  It  also  manages 
tribal  funds,  membership,  and  educadonal  programs.  "The  Ecnota  Cnerokee  Tribe  has  undertaken 
the  task  of  researching,  studying,  developing  and  practicing  die  customs,  tradirions,  crafts,  and 
language  of  dieir  ancestors.  Tney  are  all  evidences  of  the  growing  pride  in  their  edinic  identity." 
(Cromer,  pg.75) 

The  redevelopment  of  traditional  Cherokee  crafts  skills  has  been  a  oujor  effon  of  the 
tribal  government.  "Their  emerged  within  the  membership  of  the  Echou  tribe  a  fierce  pride  in 
the  Cherokee  handicrafts  of  dieir  ancestors.  Many  of  diose  Cherokee  skills  had  been  lost  through 
the  years  and  it  took  long  months  of  research  to  rediscover  and  develop  long  latent  talents." 
(Cromer,  pg.68)  The  Echota  Cherokee  National  Dance  Team,  "soon  became  a  popular  attraction 
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over  the  3:2:5  wher.  they  begz-i  co  perform  for  the  public  1:  cr-fts  shows,  furs  tesdvais  and 
community  events."  (Cromer.  pg.SS)  Tne  Sociery  for  the  Preser/ation  of  the  .-^m encan  Indian 
Culture,  SPAIC,  creited  by  Samford  University  in  Birmingham,  Alabama,  has  worked  with  the 
Echota  Cherokee  Tribe  on  the  same  level  which  they  have  worked  wi±  the  "federally 
recognized'"  Eastern  Band  of  Cnsrokee  Indians  of  Norui  Carolina,  and  the  Mississippi  Band  of 
Choctaw.  E'/idence  of  this  respect  is  the  pardcipadon  of  the  Echota  Cherokee  Tribe  in  the 
SP.'MC  Southeastern  Indian  Ans  and  Crafts  Fair.  (Phillips,  pg.  172)  "Many  Echota  Cherokees 
are  learning  the  language  of  their  ancestors,  and  they  are  finding  it  exceedingly  difficult.  They, 
in  turn,  will  pass  it  on  to  their  children.  This  parental  tutelage  is  somediing  today's  modem 
Indians  missed,  as  their  parents  and  grandparents  were  taught  never  to  speak,  write  or  talk  about 
their  Indian  lineage."  (Cromer,  pg.75) 

The  issue  of  determining  membenfaip  and  authenticating  a  person's  claim  of  Indian 
ancesnry  is  an  issue  faced  by  not  only  non-federal  eastem  tribes,  but  for  reservation  and  non- 
reservation  tribes  under  federal  supervision.  The  role  of  the  tribal  government  in  the  Echota 
Cherokee  Tribe  of  Alabama,  like  with  most  Native  tribes,  is  to  determine  the  qualifications  for 
membership  and  then  to  make  membership  determinations.  For  this  purpose,  "the  tribal  council 
uses  Cherokee  tribal  rolls  dating  back  to  the  eariy  1800's,  and  Cherokee  emigration  rolls  to  assist 
many  members."  (Cromer,  ps.71) 

It  is  possible  to  see  the  continuation  of  a  long  tradition  of  Cherokee  tribal  existence  in 
north  and  east-central  Alabama,  through  the  guarantee  of  "individual  reservations",  and  the 
survival  of  the  Chickamausa  Cherokee  community  throuah  the  Removal.    Also  clear  is  the 
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sur.ival  or  :r.5  Chic:<2.T.2ugi  C'-::okit  corrjnunity  through  ±z  yem  of  fsc;-:  .-.i^;;c:  ir.d  itzts 
liugition.   Tne  conunued  i(iir.±':cidon  of  a  viable  ChenDkcs  corr-.unity  chrougr.  :.-.s  iiriy  md 
mid  twencie'ji  csnmr/  by  federzi  and  sure  aurhoriries  served  as  the  cataiys;  for  ±t  proacrive 
acrion  on  the  pan  of  the  Cnerokee  community  in  the  areas  of  cultural  and  educnzon  programs. 
The  formalization  of  the  Cherokee  government,  which  had  been  funcnonally  illegal  in  Alabama 
since  removal,  and  the  r;gisir:don  of  the  name  Echota  Qierokee  Tribe  of  Alabana  have  forced 
the  United  States  to  again  be  a'vzre  of  the  enduring  presence  of  the  Cnerokee.  It  his  also  helped 
the  Cherokee  to  reassen  their  right  for  the  reestablishment  of  the  federal  government's  obligation 
of  crust  status.    On  November  10,  1987,  the  Principal  Chief  of  the  Echoa  Caerokee  Tribe  of 
Alabama  peritioned  the  Bureau  of  Indian  Affairs,  Branch  of  Acknowledgeme.-.t  and  Research  for 
recognition  as  an  "Indian  Tribe".  (Huno,  11/10/87)  The  BIA  reports  that  as  of  June  1989,  116 
unrecognized  tribes  have  peritioned  for  recognition.  (Information,  pg.  2)  The  Native  American 
Rights  Fund,  an  organization  which  has  provided  assistance  to  un-recognized  tribes  in  preparing 
petitions  for  consideration  by  the  BIA  estimared  the  cost  of  a  petition  at  "beweer.  375,000  and 
S100.000"...however  on  one  petition,  "we  easily  spent  5400,000."  (Senate  Hearing.  pg.l93)  On 
February  15,  1989.  after  being  asked  by  BIA  officials  about  the  sutus  of  their  petition,  Thomas 
Huno,  Principal  Chief  of  the  Echoa  Cherokee  Tribe  indicated  that,  "we  are  still  in  the  process 
of  completing  our  research  and  genealogy."  (Huno,  2/15/89) 

As  we  look  at  the  turmoil  in  die  history  of  the  Chickamauga  Cherokee  and  the  current 
organizarion  and  achievements  of  the  Echoa  Cherokee  Tribe  of  Alabama,  does  it  seem  necessary 
to  force  this  non-recognized  Tribe  to  obtain  and  spend,  perhaps  half-a-million  dollars,  just  to 
prove  to  the  BIA  that  they  still  exist  and  have  a  right  to  exist?    Raising  sufficient  funds  to 
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pr;p::rj  a  psuiion  cocid  ver/  well  rtsul:  in  ±t  sale  of  &.t  Tnbes  only  ranaini.-.s  land  hoiding. 
ths  suspension  of  iis  cuimrai  uaining.  language  courses,  and  dance  lean:.  not  to  tr.er.uon  securing 
loans  and  gins  from  Tribal  tr.enifaers,  churches,  and  American  Indian  organizanons. 

The  compienon  of  a  pediion  and  the  presentarion  of  the  peridgn  before  the  BIA  does  not 
guanntee  recognidon.  By  198S.  the  BIA  had  "sealed"  zwtziy  five  pennons.  Of  these  15.  19 
have  been  denied  recognition  as  a  Tribe.  (Se.iaie  Hearing,  pg.3)  Whai  reniains  of  u".ose  19  tribes 
is  unknown  to  me,  however,  the  stress  of  the  petitioning  process,  both  on  the  finances  and  the 
community'  subility,  must  be  incredibie.  Is  it  necessary? 

Should  the  Echota  Cherokee  Tribe  of  Alabama,  with  its  long  history  be  forced  to  rely  on 
the  BIA  to  verify  that  they  exist?  Would  not  the  tribal  funds,  the  community  and  church  funds, 
the  American  Indian  organization's  funds,  and  the  research  and  writing  time  be  used  for  a  better 
purpose,  such  as  education,  health  care,  or  economic  deveiopmeni?    What  is  the  underiying 
federal  policy  which  places  the  existence  of  American  Indian  tribes,  such  as  the  Echota  Cherokee 
Tribe  under  the  discretion  of  die  BIA,  and  agency  traditionally  inimical  to  Indian  existence? 
Finally,  what  is  the  proper  lole  of  other  Indian  Tribes,  Nation  and  Bands,  on  the  petitioning  by 
an  unrecognized  Tribe?   Should  diey  vvpu  the  tecogniaon  of  another  tribe  as  a  reduction  in 
federal  funds  for  them?,  or  perhaps  should  diey  view  die  denial  of  recognition,  or  die  entire 
recognition  process  as  an  af&ont  to  all  Indian  people?  b  recognition  the  right  of  all  Ainericsn 
Indian  tribes,  based  on  die  hisnticsi  suffering  experienced  by  American  Inc^an  people  and 
communities  across  die  United  Stass?  Ttese  are  die  questions  which  every  American  Im£an 
person.  Tribal  or  Nation  leader,  or  advocaa  for  indigenous  rights  must  consider.  Recognized 
strrjs  is  &.t  iiniicon  *;-:cr.  ;xv:c£s  .Amertcan  Indian  trices  wiui  i  cantroL.  however  small,  on 
fede:^  and  staie  actions.     Wiciouc  recognized  status,  nothing  prevent  the  United  States 
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sty  Davm  Thomas 
Lrector  and  Chairwoman 
li-Stohini/Unami  Nation 

Route  1,  Box  335 

Ivanhoe,  VA  24350 

Phone  and  Fax 

1-703-744-3640 


May  17,  1995 


Senator  McCain 
241  Russell  Senate  Building 
Washington,  D.C.  20510 
IMMEDIATE  ATTENTION 


Dear  Senator  McCain, 


On  behalf  of  the  Ani-Stohini/Unami  Nation,  I  would  like  to  commend  your 
continued  efforts  to  recognize  the  large  number  of  non-federally  recognized 
nations.  I  would  also  like  this  letter  and  our  input  to  be  read  at  the  hearing 
on  the  McCain  bill. 

One  of  the  largest  problems  in  Indian  country  today  is  that  our 
congressmen, congresswomen,  and  senators  in  general  are  very  ignorant  about 
matters  pertaining  to  the  non-federally  recognized  nations.  Usually,  when  a 
senator  or  congressman  has  a  question  about  an  issue  pertaining  to  a  non- 
federally  recognized  nation,  he  or  she  iinmediately  contacts  the  Bureau  of  Indian 
Affairs.  The  Bureau  of  Indian  Affairs  does  not  represent  the  non-federally 
recognized  tribes  in  any  way,  shape,  manner,  or  form  and  administers  affairs 
only  for  those  nations  who  have  a  nation  to  nation  status  through  the  B.I. A.  The 
B.I. A.  has  absolutely  NO  AUTHORITY  to  conduct,  advise,  or  administer  any  nation 
not  under  their  specific  jurisdiction  and  in  reality  they  are  the  poorest 
information  source  for  information  on  non-federally  recognized  nations.  Their 
official  policy  is  that  members  of  nations  who  do  not  belong  to  a  group  under 
their  administration  are  not  Indians.  This  policy  is  anti-american;  however, 
honest,  hardworking,  members  of  congress  have  been  buying  this  definition  of 
Indian  for  years. 

The  fact  is  that  an  Indian  is  an  Indian  liecause  he  or  she  is  born  as  an 
Indian,  lives  as  an  Indian,  and  believes  as  an  Indian.  These  are  the  same 
qualifications  which  make  up  any  ethnic  group  in  America.  If  you  are  white  or 
black  or  hispanic,  you  are  so  because  that  is  who  you  are. 

There  is  no  Bureau  of  White  Affairs,  Black  Affairs,  etc.  The  Bureau  of 
Indian  Affairs  should  be  the  last  place  a  legislator  goes  to  for  information 
about  the  non-federally  recognized  nations,  and  especially  the  very  last  place 
he  or  she  should  go  to  for  a  definition  of  who  is  an  Indian.  I  humbly  submit 
that  congress  adopt,  if  not  in  legislation  then  at  least  in  spirit,  the  broad 
based  open  definition  of  an  Indian  as  presented  by  the  Administration  for  Native 
Americans.  I  also  humbly  submit  that  any  legislator  seeking  information  about 
non-federally  recognized  nations  refer  to  the  National  Orgainization  for  the 


320 


Unification  of  Native  Americans  (NOUNA)  located  in  Washington  D.C.  or  the  tribal 
government  of  the  particular  nation  in  question,  rather  than  the  Bureau  of 
Indian  affairs. 

Senators,  congressmen,  and  congresswomen  should  also  take  note  of  a  few 
facts  regarding  the  recognition  process  for  nation  to  nation  status.  The  Bureau, 
which  handles  this  process  is  called  the  Bureau  of  Acknowledgement  and  Research 
or  the  BAR  for  short.  As  hard  as  it  is  to  believe  in  this  ethnically  mixed 
America  of  the  1990' s,  the  BAR  was  set  up  specifically  to  keep  Indians  from 
being  recognized  as  Indians,  The  very  wording  of  purpose  for  BAR  makes  this  very 
clear.  "Find  obvious  omissions"  and  "insufficient  submissions"  refering  of 
course  to  applications  for  recognition.  While  the  criteria  for  applying  for 
recognition  is  listed  to  any  nation  wishing  to  apply,  there  is  no  specific 
criteria  listed  for  the  BAR  evaluation  process  to  which  anyone  I  know  has  ever 
had  access.  It  is  my  fc)elief  that  there  is  no  criteria  for  the  evaluation  of  a 
petition  package.  The  bottom  line  is  that  BAR  can  recognize  or  not  recognize  any 
group  they  please  without  having  to  answer  to  anyone  or  any  criteria. 
Recognition  therefore  is  arbitrary. 

The  system  for  recognition  must  be  changed.  Again,  I  applaud  you  Senator 
McCain  for  opening  a  dialogue  which  hopefully  will  bring  about  this  change. 

As  you  may  know,  there  are  only  three  available  routes  for  nation  to  nation 
status  regarding  nations  without  this  status.  One  of  course,  is  to  go  through 
the  Bureau  of  Acknowledgement  and  Research,  Even  if  the  processes  were  not 
arbitrary,  there  is  a  criteria  which  eliminates  the  ability  of  many  nations  east 
of  the  Mississippi  to  fulfill  the  criteria,  Frcm  the  forced  removals  of  the 
southern  nations  to  Oklahona  in  the  1830's  up  until  Indians  received  the  right 
of  U.S.  Citizenship  in  1924,  people  who  were  known  to  be  Indians  were  either 
shot,  or  they  were  shipped  to  Oklahoma.  The  very  idea  that  the  survivors  and 
their  decendants  who  hid  out  during  this  time  must  now  supply  written 
documentation  of  their  tribal  governments  for  this  time  frame  is  ludicrous.  Such 
documentation  would  have  been  a  death  warrant  frcm  1830  to  1924.  This  is  still 
another  reason  for  legislative  change. 

The  second  route  for  nation  to  nation  status  is  the  President,  The 
President  has  the  authority  to  recognize  a  Native  American  Nation  with  the 
stroke  of  a  pen  through  executive  order,  we  are  very  concerned  then  with  the 
fact  that  this  president  has  taken  absolutely  no  stand  at  all  on  the  recognition 
issue.  We  are  quite  surprised  by  this.  It  is  not  at  all  in  the  interest  of  the 
power  of  the  presidency  to  have  the  matter  resolved  by  congress.  The  B.I. A. 
falls  under  the  Interior  Department  which  is  part  of  the  executive  branch  of 
government.  Leaving  congress  to  set  policy  in  his  own  department  undermines  his 
own  authority.  We  must  assume  that  the  President  is  receiving  very  poor  advice 
or  no  advice  from  his  staff  on  this  particular  matter. 

The  final  resolution  for  obtaining  nation  to  nation  status  is  of  course, 
through  congress.  The  Eastern  Band  of  the  Cherokee  Nation  received  its 
recognition  in  this  manner.  Since  the  entire  history  of  nation  to  nation 
relations  between  Native  American  Nations  and  the  U,S,  Government  has  always 
been  on  a  one  to  one  basis,  a  bill  to  recognize  more  than  one  nation  at  a  time 
might  create  a  problem  of  sovereignty  unless  guarantees  of  sovereignty  were 
specifically  outlined  in  the  bill  itself.  Still,  it  might  be  better  to  go  ahead 
and  introduce  a  bill  which  recognizes  the  non-federally  recognized  nations 
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rather  than  one  which  simply  redefines  methods  and  procedures  for  a  recognition 
process.  Some  of  us  have  been  waiting  a  long  time  to  just  have  to  go  through  a 
new  process  however  lengthy. 

The  biggest  problem  we  have  with  the  McCain  bill  is  that  of  a  time  frame 
for  recognition  through  a  limited  time  twelve  year  commission  for  recognition. 
There  should  never  ever  be  a  moratorium  on  who  can  be  an  Indian  in  this  country 
any  more  than  there  should  be  a  morutoriam  on  who  can  be  white  or  black.  Such  a 
moratorium  in  a  bill  designed  to  help  us  would  have  the  actual  effect  of 
contributing  to  our  cultural  genocide. 

Also,  we  question  the  feasibility  of  creating  a  commission  at  all.  Again, 
if  the  bill  itself  flat  out  recognized  us,  there  would  be  no  need  for  a 
commission.  Commissions  cost  a  lot  of  money  and  the  Republican  majority  in 
congress  right  now  may  have  a  problem  with  expenses.  An  alternative  if  there 
must  be  a  recognition  process  would  be  to  simply  restructure  the  Interior 
Department,  dissolve  the  BAR,  and  create  a  new  branch  coirpletely  independent 
from  the  BIA  which  unlike  the  BAR  would  be  there  specifically  to  HELP  non- 
federally  recognized  nations  to  become  recognized.  This  restructuring  would 
involve  shifting  existing  personnel  around  and  the  hiring  of  very  few  new 
people.  We  would  certainly  ask,  however,  that  eirployees  of  BAR  be  shifted  to 
other  areas  of  Interior,  and  NOT  to  the  new  recognition  office. 

Still  another  option  would  be  to  support  a  bill  written  and  submitted  by 
Indians.  There  is  a  group  working  on  such  a  bill.  Again,  the  ideal  would  be  to 
have  a  bill  which  goes  on  and  recognizes  us.  There  can  be  no  moratorium  in  ANY 
legislation  for  people  to  be  who  they  are.  Thank  you  for  your  time  and 
consideration  and  your  continued  efforts  on  our  behalf. 

Sincerely, 


Misty  Dawn  Thomas 
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Oglala  Lakota  Nation 

BoxH 

Pine  Ridge.  South  Dakota  57770 

(605)  867-5821 


May   26,    1995 

Philip  Und*r  Baggag* 

Senator  John  McCain 
United  States  Senate 
Chairitian-Committee  on  Indian  Affairs 
Washington,  DC  20510-6450 

Dear  Senator  McCain; 

First  of  all,  thank  you  for  giving  us  the  opportunity  to 
express  our  input  in  legislation  concerning  aboriginal  Tribes, 
we  believe  this  is  a  start  in  a  true  Sovereign  Nation  to  Sovereign 
Nation  relationship  between  the  Sovereign  Government  of  the  Oglala 
Lakota  Nation  and  the  United  States  Federal  Government  within  the 
limits  and  in  compliance  with  the  Constitution  of  the  United  States 
of  America. 

This  is  in  reference  to  your  letter  dated  May  01,  1995  on 
Federal  Recognition  and  House  Bill  S.  479  concerning  Federal 
recognition  and  in  which  the  Administration  of  the  Oglala  Lakota 
Nation  are  unaware  of,  also  we  are  at  lost  with  the  administrative 
procedures  to  extend  Federal  Recognition  to  certain  Native 
Aboriginal  Indian  Groups  and  the  standards  that  are  in  place,  we 
need  to  have  our  input  on  this  very  important  issue,  the  members  of 
the  Oglala  Lakota  Nation,  are  the  true  aboriginal  people  of  this 
continent  and  are  enticed  with  treaty  obligations  with  the  U.S. 
Government. 

Secondly,  we  would  like  to  ask  you  to  consider  some  of  our 
main  points  of  issue  and  some  suggestions  to  keep  in  mind  when  the 
legislative  issues  concerning  the  Oglala  Lakota  Nation  are  listed 
for  your  reference: 

1.  The  members  of  the  Oglala  Lakota  Nation  are  aboriginal 
inhabitants  and  owners  of  this  North  American  continent 
including  the  sacred  Black  Hills  and  surrounding  great 
plains  area. 

2.  The  Oglala  Sioux  Tribe  of  the  Oglala  Lakota  Nation  is  a 
Treaty  Tribe  and  does  have  binding  treaties  in  accordance 
with  the  United  States  Constitution,  including  but  not 
limited  to  the  1851  and  1868  treaties. 
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3.  A  true  Sovereign  government  to  Sovereign  government 
relationship  betweem  the  governing  bodies  of  the  Oglala 
Lakota  Nation  and  the  United  States  of  America. 

4.  The  members  of  the  Oglala  Lakota  Nation  are  a  unique  and 
different  tribal  group  of  people,  we  have  a  unique  and 
special  relationship  with  the  U.S.  Government  through 
treaties  enacted  between  the  U.S.  Government  and  the 
Oglala  Lakota  Nation,  attached  with  this  is  a  trust 
responsibility  and  full  Treaty  obligations  to  the  Oglala 
Lakota  Nation  which  they  have  yet  to  fulfill. 

5.  The  Oglala  Sioux  Tribe  of  the  Oglala  Lakota  Nation  is  a 
true  historic  tribe. 

6.  The  Oglala  Lakota  Nation  should  not  be  categorized  with 
non-treaty  tribes.   This  distinction  has  to  be  made. 

7.  The  Oglala  Lakota  Nation  should  not  be  categorized  in- 
line with  other  tribes  that  obtain  federal  recognition 
that  do  not  have  treaties  with  the  U.S.  Government. 

8.  The  Oglala  Lakota  Nation  is  the  second  largest  tribe  in 
the  United  States.  The  Oglala  Sioux  Tribe  needs  a 
distribution  formula  to  be  just  and  fair  in  regards  to 
our  land  base  and  population  for  funding  purposes. 

Thirdly,  there  are  comments  on  certain  treaty  tribes  who  are 
supporting  non-treaty  tribes  and  certain  Indian  groups  that  obtain 
federal  recognition  when  it  comes  to  funding  without  any  valid 
treaties,  treaty  Tribes  have  treaties  with  the  U.S.  Government  and 
through  this  treaty,  obligations  are  binding  on  the  U.S. 
Government . 

Fourthly,  because  of  these  treaties,  the  U.S.  Government 
provides  services  and  funding  to  the  treaty  tribes,  but  somewhere 
along  the  line,  the  services  and  funding  are  divided  up  equally  by 
all  tribes  and  the  treaty  tribes  get  short-changed  even  though  they 
have  treaties  and  other  tribes  do  not  have  treaties. 

In  conclusion,  our  recommendations  would  be  to  scrutinize 
proposed  Indian  groups  who  apply  for  Federal  recognition  to  be 
authentic.  The  expanding  number  of  groups  obtaining  Federal 
Recognition  should  be  realized  in  line  with  Congressional  efforts 
to  balance  the  National  Budget. 

Please  Keep  in  mind  that  treaties  that  are  made  with  the 
Oglala  Sioux  Tribe  of  the  Oglala  Lakota  Nation  are  forever.  Thank 
you  for  your  consideration. 


-..^,^^^^U.w^.^-,^ 
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CBIEF  WALKING  BEAR 

P.O.BOX2K  NZTROWBRIDGSRD. 

DEEKINO  MO  (M4*-t2K  DASTAMO(S7S3 

Moar.  (417)  634-3«44 


AMONSOQUATH  TRIBE 
OF  CHEROKEE 


Clan  Gtor^al&cf.Qitkmamigmam  Fkrid>cffic«:BcarCln 

CHDETIUmRT  HURRAY  CBDV  TIlfEWALEER 

RT.ZBOXin  CMRIDaXLANDRD  fSlSZMkST. 

PALMYRA  MO  (SUl  ROSSVIUX  OA  S«741  DdUNIAK  SPRINGS  fl 

Phooe:  (314)  221-3038  FhoDK  (706)  SKMMM 


United  State  Senate  May  26, 1S>9S 

Committee  on  Indian  AfEaiis 
Washington  DC  20510 

To  Whom  It  May  Concern: 

Ref:  Proposed  Legislation  and  S.479  Hearing 

Beginning  with  the  first  meeting,  October  27, 1994,  dtrou^  flie  faatOx  sndi  meeting  May  S,  1995,  of 
the  Tribal  leaders  of  the  un-recognized  tribes,  the  c^ectives  as  stated  in  fbs  sabslitiite  bin,  devdoped 
by  die  un-recognized  tribes  due  for  presentation  May  23, 1995  and  known  as  S.479.  This  substitute 
Un,  as  it  is  written,  is  in  keeping  with  die  goals  of  die  Amonsoquadi  Tribal  kadas  and  the  218 
members  of  die  Amonsoquadi  Tribe  of  Cherokee. 

It  is  the  desire  of  die  Amonsoquadi  People  to  preserve  and  perpetuate  didr  limits  and  fi<mchises  to 
cultivate  peace,  harmony,  and  fellowsh^.  To  dds  end  we  extend  our  hand  of  fiiaidsUp  to  a]L  We 
submit  our  prayers  to  bring  an  end  to  all  feuds,  strife,  and  hostilities. 

Therefore,  die  Amonsoquadi  General  Council,  in  special  session,  submit  our  siqiport  to  a  ^eedy 
acceptance  of  S.479  on  May  25,  1995. 


Cordialty, 


Chief  Martin,  Walking  Bear,  \\%on 

Prim^Md  Chief 

AmcMisoquadi  Tribe  of  Cherokee 
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TO  : 

FROM  : 

SUBJECT       : 


Senate  Indian  Affairs  Committee 

Attention:   Philip  Baker-Shenk 

Roger  Walke 

Analyst  in  American  Indian  Policy 

Government  Division 


PilJ 


Federal  Recognition  of  Indian  Tribes:  Problems  Claimed 
in  the  Federal  Acknowledgment  Process  in  the  Bureau  of 
Indian  Affairs 


This  memorandum  responds  to  your  request  for  a  summary  of  problems 
in  the  Bureau  of  Indian  Affairs'  process  for  acknowledging  a  government-to- 
government  relationship  with  an  American  Indian  or  Alaska  Native  tribe,  band, 
nation,  or  other  entity.  This  process  is  known  as  the  Federal  Acknowledgment 
Project  (FAP).  The  memo  discusses  problems  that  critics  have  claimed  exist  in 
the  FAP  process,  but  does  not  evaluate  the  claims.  Hence  the  memo  is  in  effect 
a  catalog  of  complaints. 

The  regulations  governing  the  FAP  process  are  in  Part  83  of  Title  25  of 
the  Code  of  Federal  Regulations.  The  process  requires  an  Indian  group  seeking 
recognition  by  the  Federal  Government  to  meet  each  one  of  seven  criteria  (see 
25  CFR  83.7),  and  sets  out  the  procedural  steps  the  Indian  group  and  the 
Department  of  the  Interior  must  follow.  Most  of  the  Department's 
responsibilities  in  the  FAP  process  are  delegated  to  the  Branch  of 
Acknowledgment  and  Research  (BAR)  in  the  Bureau  of  Indian  Affairs  (BIA). 
The  FAP  regulations  were  first  promulgated  in  1978  and  were  revised  on 
February  25,  1994  (59  Federal  Register  9280-9300). 

The  FAP  process  has  been  subject  to  criticism  by  many  non-recognized 
tribes,  and  has  been  criticized  as  well  as  defended  by  legal  analysts, 
anthropologists,  ethnohistorians,  and  others.  This  memo  summarizes  the 
problems  that  critics  have  pointed  out.  This  memo  first  discusses  problems  in 
the  criteria  that  a  group  seeking  recognition  must  meet,  including  problems  in 
the  criteria  themselves  and  in  the  application  of  the  criteria.  Next  it  considers 
problems  in  the  procedural  aspects  of  the  FAP  process.  Finally  the  memo 
touches  on  a  variety  of  objections  to  the  FAP  as  a  whole.  Some  of  the  problems 
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that  critics  have  pointed  to,  in  the  FAP  criteria  and  procedures,  may  have  been 
answered  by  the  1994  changes  in  the  regulations. 


PROBLEMS  CLAIMED  IN  THE  ACKNOWLEDGMENT  CRITERIA 


Problems  with  the  Criteria  Themselves 

The  seven  criteria  that  a  tribe  must  meet  if  it  petitions  for  recognition 
under  FAP  are  as  follows. 

1.  "The  petitioner  has  been  identified  as  an  American  Indian  entity  on  a 
substantially  continuous  basis  since  1900"  (25  CFR  83.7(a)). 

2.  "A  predominant  portion  of  the  petitioning  group  comprises  a  distinct 
community  and  has  existed  as  a  community  from  historical  times  until 
the  present"  (25  CFR  83.7(b)). 

3.  "The  petitioner  has  maintained  political  influence  or  authority  over  its 
members  as  an  autonomous  entity  from  historical  times  until  the 
present"  (25  CFR  83.7(c)). 

4.  "A  copy  of  the  group's  present  governing  document  including  its 
membership  criteria"  (25  CFR  83.7(d)). 

5.  "The  petitioner's  membership  consists  of  individuals  who  descend  from 
a  historical  Indian  tribe  or  from  historical  Indian  tribes  which  combined 
and  functioned  as  a  single  autonomous  political  entity"  (25  CFR  83.7(e)). 

6.  "The  membership  of  the  petitioning  group  is  composed  principally  of 
persons  who  are  not  members  of  any  acknowledged  North  American 
Indian  tribe"  except  under  certain  conditions  (25  CFR  83.7(f)). 

7.  "Neither  the  petitioner  nor  its  members  are  the  subject  of 
congressional  legislation  that  has  expressly  terminated  or  forbidden  the 
Federal  relationship"  (25  CFR  83.7(g)). 

Some  critics  feel  that  the  seven  criteria  are  too  many  and  that  the  BIA 
should  go  back  to  the  five  "Cohen  criteria"  used  informally  by  the  Bureau  from 
the  1930s  until  the  1978  regulations.'    These  and  other  critics  also  feel  that 


See,  e.g.,  the  testimony  of  Arlinda  Locklear,  in  U.S.  Congress.  House.  Committee  on 
Interior  and  Insular  Affairs.  Indian  Federal  Acknowledgment  Process.  Hearing,  102d  Cong,  2d 
Sess,  September  15.  1992  Serial  No  102-79.  Washington:  U.S.  Govt  Prmt.  Off.,  1992 
[hereinafter  H  Hrg.  ser.  no.  102-79],  p.  46-55.  The  five  Cohen  cntena  for  recognition  were  that 
a  tribe  should  have  had  treaty  relations,  been  denominated  a  tribe  by  Congress  or  an  Executive 
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tribes  should  not  be  required  to  meet  all  of  the  seven  criteria,  since  tribes  had 
previously  been  allowed  to  meet  the  Cohen  criteria  either  jointly  or  singly.^ 

The  original  1978  criteria  were  criticized  as  having  too  many  vague  and 
undefined  terms,  such  as  "continuous  Indian  identity,"  "community  viewed  as 
American  Indian,"  or  "tribal  political  influence  or  other  authority."^  A  number 
of  these  terms,  however,  have  been  given  definitions  in  the  1994  FAR 
regulations  (see  25  CFR  83.1). 

Some  social  scientists  feel  that  the  criteria  make  improper  use  of 
ethnological  concepts,  such  as  "tribe."  They  feel  the  concept  of  "tribe"  is  a 
European-based  image,  suggesting  "chiefly  authority"  and  "the  self-sufficient 
little  society",  and  that  it  is  incorrect  to  apply  this  image  to  the  Indian  situation. 
A  better  model,  one  suggests,  would  be  "society."* 

Most  of  the  individual  criteria  have  been  criticized  as  unfair  or 
scientifically  inappropriate.  The  first  criterion  —  continuous  identification  as 
an  Indian  entity  (25  CFR  83.7(a))  —  was  criticized  by  commenters  on  the  1994 
revised  FAP  regulations  as  "unfair,  burdensome  and  unnecessary"  because  of 
"racial  prejudice,  poverty,  and  isolation"  (59  Federal  Register  9286).  It  is 
criticized  as  an  inappropriate  criterion  for  subjugated  groups  because  of  their 
historical  experiences  of  oppression  and  the  great  likelihood  of  inadequate  or 
incorrect  records.* 

The  second  criterion,  that  a  group  be  a  distinct  community  since 
historical  times  (25  CFR  83.7(b)),  was  considered  unfair  by  some  commenters  on 
the  1994  FAP  regulations  because  the  demand  for  continuity  ignores  historical 
realities  of  displacement  and  dispersal  and  because  documenting  continuity  is 


Order,  been  treated  as  having  collective  rights  in  tribal  lands  or  funds,  or  been  treated  as  an 
Indian  tribe  or  band  by  other  Indian  tribes,  and  have  had  poUtical  authority  over  its  members. 
See  Cohen,  Felix  S.  Handbook  of  Federal  Indian  Law.  1982  edition.  CharlottesvUle,  VA:  Michie 
Bobbs-Merrill,  1982,  p.  13. 

^    See  Locklear  testimony  cited  in  H.  Hrg.  ser.  no.  102-79. 

Paschal,  Rachael.  "The  Imprimatur  of  Recognition:  American  Indian  Tribes  and  the 
Federal  Acknowledgment  Process,"  Washington  Law  Review,  Vol.  66,  January  1991,  p.  220-221. 

See  the  testimony  and  prepared  statements  of  anthropology  professors  Raymond  D. 
Fogelson,  Wayne  Suttles,  and  Joseph  J.  Jorgensen,  in  U.S.  Congress.  Senate.  Select  Committee 
on  Indian  Affairs.  Federal  Acknowledgment  Process.  Hearing,  100th  Cong.,  2d  Sess.,  May  26, 
1988.  S.  Hrg.  100-823.  Washington:  U.S.  Govt.  Print.  Off..  1988  [hereinafter  S.  Hrg.  100-823], 
p.  42-52,  98-102,  225-252. 


43-47. 


)  Federal  Register  9286;  and  testimony  of  Fogelson  and  Jorgensen,  in  S.  Hrg  100-823,  p. 
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too  burdensome  (59  Federal  Register  9286-9287).  On  the  other  hand,  the 
identification  of  an  Indian  community  with  a  geographic  community,  which  was 
implied  in  the  1978  version  of  the  regulations  but  removed  in  the  1994  version, 
should  have  been  retained,  according  to  one  recognized  tribe. ^ 

The  third  criterion,  political  influence  or  authority  over  group  members 
as  an  autonomous  entity  since  historical  times  (25  CFR  83.7(c)),  is  considered 
unfair  because  it  requires  "significant"  or  "substantial"  influence,  whereas  tribes 
were  in  a  subjugated  situation  in  which  political  power  was  monopolized  by  the 
U.S.  Government  or  other  non-Indian  political  units  (59  Federal  Register  9288). 
Some  social  scientists  consider  the  criterion  scientifically  inappropriate  because 
the  requirement  for  political  continuity  and  autonomy  since  contact  fails  to 
recognize  that  Indian  societies  regularly  ;»?w  and  then  segmented  into  separate 
units  (meaning  many  or  most  groups  may  have  been  part  of  a  precursor  group 
at,  or  since,  the  time  of  contact).^ 

The  fifth  criterion,  genealogical  descent  from  a  historical  Indian  tribe  or 
tribes  (25  CFR  83.7(e)),  is  also  criticized  by  the  same  anthropologist  as 
scientifically  inappropriate  for  two  reasons.  First,  the  criterion  reverses  the 
standard  anthropological  practice  of  first  ascertaining  the  existence  of  the  social 
group  (e.g.,  a  tribe)  and  then  obtaining  a  genealogy,  not  defining  the  social  group 
on  the  basis  of  a  genealogy  as  the  criterion  requires.  Second,  the  criterion  fails 
to  take  into  account  the  usual  Indian  pattern  of  exogamy  (marriage  outside  the 
tribe),  a  pattern  that  would  produce  many  tribal  members  whose  personal 
genealogies  would  lead  outside  the  tribe.* 

Finally,  the  sixth  criterion  —  that  the  petitioning  tribe's  membership 
overlap  minimally  or  not  at  all  with  that  of  any  recognized  tribe(s),  except  in 
certain  circumstances  (25  CFR  83.7(0)  —  was  criticized  by  commenters  on  the 
1994  FAP  regulations  as  unfair  because  it  did  not  appear  to  allow  for  situations 
of  poverty  and  past  ineligibility  for  BIA  services  in  which  members  might  enroll 
in  a  recognized  tribe  to  obtain  BIA  assistance  (59  Federal  Register  9289). 

Anthropologists  disagree  with  the  BIA's  FAP  criteria,  according  to  the 
BAR,  but  at  the  same  time  the  BAR  found  substantial  disagreement  among 


See  testimony  of  Stan  Jones,  chairman,  Tulalip  Tribes  of  Washmgton,  m  US  Congress. 
House.  Committee  on  Natural  Resources.  Subcommittee  on  Native  American  Affairs  Federal 
Recognition  of  Indian  Tribes.  Hearing,  103d  Cong.,  2d  Sess.,  July  22,  1994  Serial  No  103-104. 
Washington:  U.S  Govt.  Print.  Off.,  1995  [hereinafter  H.  Hrg.  ser.  no.  103-104],  p.  135. 

''    See  testimony  of  Joseph  J.  Jorgensen,  in  S.  Hrg.  100-823,  p  234-236. 

*   Ibid.,  p.  46-49,  229-251. 
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anthropologists  on  the  question  of  what  the  criteria  for  tribal  recognition  should 

be.« 


Problems  in  the  Application  of  the  Criteria 


Critics  have  claimed  there  are  many  problems  in  how  the  BAR  does  its 
research  and  how  it  applies  the  recognition  criteria  in  the  course  of  making  its 
acknowledgment  determinations. 

BAR  application  of  the  criteria  is  overly  demanding,  according  to  some 
critics.  The  BIA  "interprets  these  [seven]  criteria  narrowly  and  requires 
extensive  documentation"  and  requires  "extremely  detailed  historical 
documentation,"  says  an  author  of  a  study  comparing  several  BAR  final- 
determination  reports.'"  The  criterion  of  Indian  ancestry,  for  instance,  has 
standards  of  proof  that  are  too  strict,  requires  genealogical  data  from  too  far 
back  in  time,  and  gives  insufficient  weight  to  oral  history  and  tribal  records, 
according  to  commenters  on  the  1994  regulations  (59  Federal  Register  9288- 
9289).  Moreover,  the  demand  for  evidence  has  increased  over  time:  "the  Bureau 
of  Indian  Affairs  has  interpreted  those  criteria  in  more  stringent  ways  as  they 
have  gone  along....  the  amount  of  documentation  that  the  BIA  has  required  over 
the  years  has  increased  dramatically....  The  tribes  that  are  first  acknowledged 
did  not  have  to  meet  the  same  kinds  of  showing  that  tribes  more  recently  have 
had  to  meet."" 

BAR  application  of  the  criteria  is  inconsistent  from  one  petition  to 
another.  There  is  a  "shifting  standard  of  review."'^  Critics  state  that 
standards  shifted  between  different  petitions  on  the  following  criteria: 

-"community"   (Jamestown   Klallam   petition   versus   Miami   of 
Indiana  petition), 

-the  proportion  of  a  group  that  must  constitute  a  community 
(Grand  Traverse  petition  versus  Tchinouk  petition). 


See  testimony  of  George  Roth,  BIA/BAR,  in  H.  Hrg.  ser  no.  102-79.  p.  37. 
Paschal,  "Imprimatur  of  Recognition,"  p.  218,  220. 
'    Testimony  of  Henry  Sockbeson,  in  H.  Hrg.  ser.  no.  102-79,  p.  57-58. 
■    Paschal,  "Imprimatur  of  Recognition,"  p.  220. 
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-the  length  of  allowable  gaps  in  a  tribe's  activity  (Poarch  Creek 
versus  Snohomish), 

-the  amount  of  mixed  racial  ancestry  (Poarch  Creek  versus 
Tchinouk),  and 

-the  evidentiary  weight  of  tribal  claims  activity  (Grand  Traverse 
versus  Snohomish)."' 

«  «nrf  ^-^.^PPl'^^^ti^^.^f  the  criteria  has  effectively  created  in  several  instances 
LI!  °^/'^'^^"  '^'•'tena  one  critic  says.  Isolated  tribes  with  landholdings 
m«rr./  '^°''lZ"'"lu'^  '""^'"'^  '"°'"'  "'^"'y^'  ^"'^  *"^^«  that  practice  endogamy 

^yt!^:^^L!:r^z:'^'  -  "^  -'-'-'  ^°^-*-^'  -^  -^^  -- 

rpf„<=»  '^!'^  th'-ef  °'d  of  proof  is  obscure,  and  some  critics  contend  that  the  BAR 
suZ  n  %  "^  "•  ^""^  ^^  '°^^  "°*  '^y  beforehand  what  evidenced 
sufTicent  to  prove  a  criterion,  especially  to  prove  the  second  criterion 
(community)  and  the  third  (political  authority)."  criterion 

qh.  -^"^  ^''!'u'T!?F^^  ''^''"^  *h^*  the  BAR'S  field  research  is  insufficient 
of  commun?  ^^  y-'-**-  of  a  petitioning  group's  present-day  de^ee 
of  community  as  methodically  flawed  because  it  is  too  quick  and  superficial'^ 

burripn  nn'.^^''l°5*^'''  ^"°^^^'^'  '"  ^PP'^'^^  ^^'  '^"t^"^  '«  «  heavy  research 
makinrthp  '  P'''''""'"^  g^^^PS-  forcing  the  groups  to  spend  more  money  and 
making  the  process  more  time-consuming. 

f  he  BAR  maintains  that  its  new  regulations  clarify  the  seven  criteria  and 
define  standards  of  evidence  more  clearly,  and  that  its  evfdentiaiy  requ  rements 
have  not  escalated  over  time  (59  Federal  Register  9280).  ^uirements 


See  testimony  of  Ken  Tollefsen,  in  H.  Hrg.  ser.  no.   102-79    p    94-95    and  P.=.h«l 
"Imprimatur  of  Recognition,"  p.  218,  221-223.  '  P'l^hal, 

Paschal,  "Imprimatur  of  Recognition,"  op.  cit.   p.  224-225. 

^^^  '*  Testimony  of  Jack  Camp.s.,  m  S.  Hrg  100-823,  p.  277.  and  in  H  Hrg.  ser  no.  103-104,  p. 

''    See  testimony  of  Christine  Grabowski,  m  H.  Hrg.  ser.  no.  103-104,  p.  172. 
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PROBLEMS  CLAIMED  IN  THE  ADMINISTRATIVE  PROCEDURE 

Various  critics  question  the  fairness  of  the  FAP  process,  its  slowness,  and 
its  costliness. 

In  a  1992  Federal  district  court  decision,  in  a  holding  that  only  concerned 
the  Samish  petition,  the  judge  found  that  the  FAP  Process  violated  due  process 
because  it  did  not  provide  the  petitioners  a  hearing  on  the  BAR's  findings  or  an 
opportunity  to  cross-examine  witnesses  (.Greene,  et  al  ^-Lujan,  et  al;  W^D. 
Wash  February  25,  1992;  20  Indian  Law  Reporter  3206).  According  to  the  BIA, 
the  1994  FAP  regulations  allow  access  to  the  evidence  used  by  the  BAR,  add  the 
option  of  a  "formal  meeting"  with  the  Assistant  Secretary-Indian  Affairs  and 
allow  a  formal  hearing  before  the  Interior  Board  of  Indian  Appeals  (59  Federal 
Register  9290,  9298-9299). 

Some  commenters  on  the  1994  FAP  regulations  claimed  it  was  unfair  for 
the  BAR  to  refuse  to  allow  an  unsuccessful  petitioner  to  re-petition,  even  when 
there  was  new  and  previously  undiscovered  evidence  or  when  there  was 
inadequate  research  on  its  first  petition  (59  Federal  Register  9291). 

Several  critics  feel  that  the  BAR's  objectivity  is  compromised  because  of 
the  fact  that  the  Interior  Solicitor's  Office,  which  helped  draft  the 
acknowledgment  regulations,  also  gets  to  review  all  BAR  determinations.  They 
claim  it  is  a  conflict  of  interest  to  have  both  the  research  and  the  final 
determination  within  the  Department  of  the  Interior,  and  suggest  that  the  two 
functions  should  be  separated." 

A  continuous  and  near-universal  criticism  of  the  FAP  process  '"  the  BAR 
is  that  it  is  too  slow  and  time-consuming.  Critics  claim  that  the  BAR  has 
frequently  missed  its  own  regulatory  deadlines.'*^  The  length  of  time  a  petition 
requires  has  increased  substantially  since  1978. 


"  See  testimony  of  Christine  Grabowski  and  Jack  Campiai.  in  H.  Hrg.  ser.  no.  103-104,  p. 
169-170,  180. 

'«    Comment  of  Rep.  Craig  Thomas,  in  H.  Hrg.  ser.  no.  103-104,  p.  114. 

'8  See  Orbis  Associates.  Final  Report:  Evaluation  of  Status  ClaHficaHon  Projects  Funded 
by  ANA  FY  1981.  FY  1988.  Submitted  to  Administration  for  Native  Americans  Office  of  Human 
Development  Services,  U.S.  Department  of  Health  and  Human  Services,  January  15  1989^ 
Reprinted  in  U.S.  Congiess.  Senate.  Select  Committee  on  Indian  Affairs.  Federal 
Acknowledgment  Administrative  Procedures  Act  of  1989.  Hearing,  101st  Cong  1st  Sess.,  May  5. 
1989    S  Hrg  101-170,  Pt.  2.   Washington:  U.S.  Govt.  Print.  Off.,  1989.  p.  366-457. 
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The  BAR  and  the  Interior  Department  have  long  responded  to  the  claim 
of  slowness  and  missed  deadlines  by  pointing  out  the  complexity  of  the  problem 
and  the  lack  of  sufficient  funding  and  sufilcient  staff  in  the  BAR. 

Finally,  the  costs  for  Indian  groups  of  petitioning  in  the  FAP  process  has 
become  greater  and  greater.  Petitioners  feel  they  cannot  afford  the  FAP  process 
and  that  more  Federal  funding  is  needed.^" 


ADDITIONAL  CRITICISMS  OF  THE  FEDERAL  ACKNOWLEDGMENT 
PROCESS 


Several  additional  allegations  (or  fears)  recur  in  discussions  of  the  FAP 
process.  One  is  that  the  BAR,  or  the  BIA,  or  the  Interior  Department,  or  the 
Office  of  Management  and  Budget,  or  already-recognized  Indian  tribes,  are 
biased  against  recognition  of  new  tribes.  The  allegations  variously  blame 
concerns  over  funding,  racism,  or  an  animus  against  a  particular  petitioner  or 
petitioner  representative.   The  BAR  and  the  BIA  deny  any  such  biases. 

A  separate  concern  involves  the  new  1994  FAP  regulations.  Commenters 
on  the  regulations  questioned  whether  groups  previously  refused  recognition 
might  have  been  acknowledged  under  the  revised  regulations,  and  conversely 
whether  groups  that  would  have  been  refused  recognition  under  the  old  version 
of  the  regulations  might  gain  acknowledgment  under  the  revised  version.  The 
BAR  maintains  that  neither  of  these  would  be  the  case  (59  Federal  Register 
9280). 


Please  call  me  at  707-8641  if  you  have  any  questions  regarding  this 
request. 


RW: 


Sec  comments  of  Rep.  Pat  Williams,  and  testimony  of  Alexis  Jones,  executive  director, 
Confederated  Historic  Tribes,  Inc.,  in  H.  Hrg.  ser.  no.  103-104,  p.  125,  151-152. 


STEILACOOM  INDIAN  TRIBE 


Formal  Resolution  of  the  Steilacoom  Indian  Tribe 

Dated:  M«y  31- 1995 

WHEREAS:  The  Steilacoom  Indian  Tribe  established  a  formal  Government  to  Govemment 

relationship  with  the  United  States  in  1854  when  we  signed  the  Med.cme  Creek 

Treaty,  and 

WHEREAS-  The  Steilacoom  Indian  Tribe  has  been  spending  time  and  resources  to  clarify  our 
WHEREAS.  The  s;^^;;^^^^^  ^^  Government  relationship  with  the  United  States  for  over  twenty 
years  following  a  formal  petition  for  Federal  Acknowledgment,  and 

WHEREAS:  The  Steilacoom  Indian  Tribe  has  spent  time  and  resources  to  P^pose  formal 
revision  to  the  administrative  process  for  Federal  Acknowledgment,  and  has 
supported  specific  bill  language  for  this  purpose  since  1993,  and 

WHEREAS:  On  February  28. 1995  Senator  McCain  introduced  S.479  to  revise  the  Federal 
WHtKirMS    ^^^^^^,^^J^^„^  p^^^g33  3„,,  s.479  includes  unacceptable  revisions  to  this 

process. 

NOW  THEREFORE  BE  IT  RESOLVED:  That  the  Steilacoom  Indian  ^^''^/"PP^f.f  %^9^5^^^^^^^^^^ 
of  a  substitute  bill  as  presented  by  the  unrecognized  tnbes  on  May  23, 1995  at  the 
hearing  on  S.479. 


/CL  ..t^^u^j^ 


/XJo^  K.  Ortez 
Chairperson 


1) 


Danny  KyMarsh^ll 
Vice  Chairperson 


P.O.  Box  88419.  Steilacoom.  WA  98388  (206)  584-6308 


BOSTON  PUBLIC  LIBRARY 


3  9999  05983  722  7 


I 


ISBN  0-16-052137-8 


90000 


780160"521379' 


